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REPORT 

BY THE ATTORNEY-GENERAL OF ONTARIO ON THE 

BOUNDARY QUESTION. 

1st NOVEMBER, I88L 



The undersigned has the honour to submit the following report on the controversy 
of the last few years with respect to that large part of this Province to which the 
Dominion Government persistently refuses to acknowledge our title, not withstanding 
the unanimous award three years ago (3rd Angus t, 1878) of the Right Honorable Sir 
Edward Thornton, Her Majesty's Ambassador at Washington, the Honourable Chief 
Justice Harrison, and the Honourable Sir Francis Hincks, K.C.M.G., mutually chosen 
by the two Governments to decide the matter, 

The territory in question consists of two parts, standing on a different footing from 
each other : (1) Territory lying north and west of the Height of Land which divides the 
waters flowing into the Great Lakes from those flowing into Hudson's Bay ; and (2) the 
territory lying south and east of the same Height of Land. By an Act passed at its 
last session, the Federal Parliament transferred to the Province of Manitoba (so far as 
regards Provincial jurisdiction) the claim which the Federal Government made to the 
territory south and east of the Height of Land, comprising an area of about 7,000 square 
miles, and to so much of the territory north and west of the same Height of Land as lies 
between the Province of Manitoba and the Province of Ontario, comprising a further 
area of about 82,000 square miles. 

The territory lying to the north and west of the Height of Land is claimed on 
behalf of the Dominion as having become entitled to it in 1870, under a transfer or 
release of the interest theretofore claimed by the Hudson's Bay Company therein, under 
their charter dated 2nd May, 1670. 

The disputed territory lying to the south and east of the same Height of Land was 
not claimed by the Hudson's Bay Company under their charter, nor was there any 
ground or pretence for so claiming it Before 1870 this part had been treated at all 
times, and for all purposes, as belonging to this section of Canada. As such it had before 
Confederation been the subject of grants, licenses, and other transactions on the part of 
the Provincial Government. So much of the territory as was from time to time settled 
or oceupied by a white population was governed, without any question on the part of 
anybody, by the laws, Courta and officers of Upper Canada i and since Confederation the 
same territory has uninterruptedly been governed by the laws, Courts and officers of 
Ontario ; it has had municipal organization as part of this Province ; the Ontario 
District of Algoma has for all purposes of the Dominion and Province been considered 
to include it ; and Provincial money has from time to time been expended in making 
surveys and bridges and other improvements, and in administering justice and main- 
taining peace and order in the territory. Digitized by GoOgle 
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The land on this side of the Height of Land is part of certain territory 
which was the subject of an Order in Council of the Government of Canada, and of 
a treaty by that Government with the Indians, as long ago as 1850. On the 11th January, 
1850,* the Government of Canada, by this Order in Council, which was approved by His 
Excellency the Governor-General, authorized the Honourable W. B. Eobinson " on the 
part of the Government to negotiate with the several tribes [of Indians] for the adjustment 
of their claims to the lands in the vicinity of Lakes Superior and Huron, or of such portions 
of them as may be required for mining purposes. " In pursuance of this authority, Mr. 
Robinson, " on behalf of Her Majesty the Queen," on the 7th September, 1850, entered 
into an agreement with " the principal men of the Ojibbeway Indians, inhabiting the 
northern shore of Lake Superior, in the said Province of Canada, from Batchewanaung 
Bay to Pigeon River at the western extremity of said lake," whereby, in consideration of 
£2,000 in hand paid, " and for the further perpetual annuity of £500 to be paid and 
delivered to the said chiefs and their tribes at a convenient season of each summer, not 
later than the 1st day of August, at Michipicoten and Fort William, they, the said 
chiefs and principal men, [did] surrender, cede, grant and convey unto Her Majesty, 
her heirs and successors, all their right, title and interest in the territory " therein 
described; and thereby, "on behalf of Her Majesty and the Government of this 
Province," it was ageeed to make the said 'payment, " and, further, to allow the said 
chiefs and their tribes the full and free privilege to hunt over the territory now ceded 
by them, to fish in the waters thereof as they have heretofore been in the habit of 
doing, saving and excepting only such portions of the said territory as may from time to 
time be sold or leased to individuals, or companies of individuals, and occupied by them 
with the consent of the Provincial Government." The agreement also contained pro- 
visions with respect to the sale of mining locations or other property by " the Government 
of this Province." The Government of the Province acted on this treaty, with the 
consent and approval of Her Majesty's representative, the Governor-General, up to 
the time of Confederation; and the Governments of Canada and Ontario continued to act 
upon it afterwards. 

Assuming that this territory, south and east of the Height of Land, is not within 
Ontario, the Dominion had no claim to it until an Order was made by Her Majesty in 
Council, on the 81st July, 1880, whereby it was ordered and declared that " from and 
after the 1st of September, 1880, all British territories and possessions in North 
America, not already included with the Dominion of Canada, and all islands adjacent to 
any of such territories or possessions, shall (with the exception of the Colony of New- 
foundland and its dependencies) become and be annexed to and form part of the said 
Dominion of Canada, and become and be subject to the laws, for the time being, in 
force in the said Dominion, in so far as such laws may be applicable thereto." 

The claim to the territory north and west of the Height of Land, as well as to the 
land south and east, is not new. All which is now in dispute and more were always 
claimed as part of Upper Canada by the Province of Canada, in its contests with the 
Hudson's Bay Company and otherwise, long before the Confederation Act was thought 

* Book of Arbitration Documents, p. 23. 
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of, and up to the time tliat that Act went into effect. The same claim was continuously 
insisted on afterwards by the Government of the Dominion, until the contest with the 
Company was put an end to in 1870 by its interests on this continent (whatever they 
were) being transferred to Canada. 

To prevent the recognition of the award by members of the House of Commons 
from constituencies lying within the other Provinces, the award has been represented 
as giving to this Province an extensive territory to which it had no right ; while the 
truth is, that the right of Ontario to all the territory awarded was established by an 
immense mass of evidence. The further fact is kept in the background, that the terri- 
tory awarded to this Province is less than the Governments of the country had, up to 
the year 1870, justly claimed to belong to this section of Canada. 

With the same view, it has been suggested that this territory, if confirmed to 
Ontario, would, in the not distant future, give to this Province undue weight in the 
Dominion. With this territory Ontario has an area of about 200,000 square miles ; but 
British Columbia has 890,844 square miles*; Keewatin District (as limited by the 
recent Manitoba Act), about 260,000 ; and Quebec is admitted to have 193,555,* and 
probably has considerably more, as the estimate of that area appears to assume that 
the Province of Quebec does not extend to the ah ore of Hudson's Bay. Outside of its 
present Provinces, the Dominion has still an estimated area of more than 2,000,000 square 
miles for new Provinces. The loss of the territory in dispute would reduce the area of 
Ontario to 109,480 square miles.* Why should the area of our Province be reduced to 
half that of Quebec ? or to less than half the area of Keewatin ? or to less than one- 
third the area of British Columbia? The addition of the same territory to Manitoba 
would give to that Province an area of 154,411 square miles.* Why is the area of 
Ontario to be reduced, and that of Manitoba extended, until Manitoba shall have an 
area one-half greater than Ontario ? 

Having reference to the figures thus given, the notion of Ontario having in the 
future undue influence in the Dominion, as compared with its other Provinces, is absurd, 
even if the Provinces were represented in the House of Commons as Provinoea ; which 
they arc not. The members of that body represent the Counties, Ridings, Districts, and 
Cities of the Dominion, and would represent their respective constituencies whether 
these, for Provincial purposes, were in one Province or another. 

The undersigned has said that our claim to the territory awarded to us is not new, 
A few of the many facta which illustrate this statement may be mentioned. 

On the 4th December, 1856, t the Secretary of State for the Colonies addressed to 
the Governor-General of Canada a despatch respecting Hudson's Bay Company ; and 
respecting certain important questions which the Company had raised, and the steps 
which Her Majesty's Government had in contemplation regarding them. The despatch 
referred, amongst other things, to the Company's claim to "all the region under British 
Dominion watered by streams flowing into Hudson's Bay; 1 ' and stated that Her 
Majesty's Government hrfQ "determined on bringing the whole subject under the investi- 
gation of a Committee of the Honse of Commons at the earliest convenient time ;" that 

♦ Senate debate on the Manitoba BiU of 1881, pp. 607, 60S. 
f Seasonal Papers, Canada, 1857; Vol. XV, , No, 17. 
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the inquiry would be mainly directed to the question of the renewal of a certain license 
granted to the Company in 1888, but that " it must incidentally embrace the general 
position and prospects of the Hudson's Bay Company ; " and, as many points might 
arise in the course of inquiry which might affect the interests of Canada, His Excellency 
was instructed to consider, with the advice of his Council, the question whether it might 
be desirable to send witnesses to appear before the Committee, or in any other manner 
to cause the views of the Provincial Government, and the interests of the Canadian 
community, to be represented before the Committee. 

In reply, on the 17th January, 1867, a Minute of Council,* approved by His 
Excellency, was transmitted to the Colonial Secretary, in which it was stated, amongst 
other things, that " the general feeling here is strongly that the western boundary of 
Canada extends to the Pacific Ocean ; " that the Committee of Council were most anxioua 
that Canadian interests should be properly represented before the proposed Committee 
of the House ; and that opportunity should be afforded for carefully and closely watching; 
any evidence which might be adduced before that body ; that the Committee would take 
the earliest occasion to suggest to His Excellency the manner in which they conceived 
this could be best accomplished ; that situated as Canada is, she necessarily has an 
immediate interest in every portion of British North America ; and that the question of 
the jurisdiction and title claimed by the Hudson's Bay Company is to her of paramount 
importance. 

An official paper by the Commissioner of Crown Lands of Canada was prepared, t 
claiming, on grounds therein elaborately set forth, that the westerly boundary of the 
Province extended "as far as British territory, not otherwise organized, would carry it, 
which would be the Pacific ; or, if limited at all, it would be by the first waters of 
the Mississippi, which a due west line from the Lake of the Woods intersected, which 
would be the White Earth Kiver ; " and with respect to the northerly boundary, the 
Commissioner pointed out that " the only possible conclusion is, that Canada is either 
bounded in that direction by a few isolated posts on the shore of Hudson's Bay, or 
else that the Company's territory is ... a myth, and consequently that Canada, 
has no particular limit in that direction." 

The Honourable William H. Draper, Chief Justice of the Court of Common Pleas of 
Upper Canada, was appointed by the Government of Canada as a special agent to 
represent " Canadian rights and interests before the proposed Committee of the House of 
Commons." Instructions for his mission were communicated to him by letter on the 
20th February, 1857. 

All these papers were brought down to the Legislative Assembly as Returns to 
Addresses of that Honourable Body, dated respectively the 2nd and 16th March, 1857, 
and are to be found in the Appendix to the Sessional Papers of that year (No. 17). 

The Government of Canada thus sent Chief Justice Draper to England for the 
purpose of resisting the very claim of the Hudson's Bay Company which the Dominion 
afterwards made and still makes as the transferees of that Company ; and that dis- 

* Sessional Papers, Canada, 1857 ; Vol. XV., No. 17. 
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tingnifihed jurist resisted the Company's claim accordingly before a Committee of the 
House of Commons and otherwise in that year. 

In the same Session, viz., on the 11th May, 1857, the Legislative Assembly appointed 
a Select Committee to receive and collect evidence and information as to the rights of the 
Hudson's Bay Company under their charter, and as to other matters relating to the 
territory. The only evidence taken was against the claim then made by the Company, 
and now made by the Federal authorities. The Committee made their report on the 
8th June, 1867, submitting the evidence to the consideration of the House. The House 
was prorogued on the 10th June* 

Meanwhile, viz., on the 28th May and 4th June, 1867, Chief Justice Draper was 
examined before the Committee of the House of Commons in England ; and, on the 
subject of the claim of the Hudson Bay Company, stated (amongst other things) as 
follows : " At present it is understood by us that the Hudson's Bay Company claim, as 
a legal right, all the land which is drained by any streams, no matter how remote their 
sources may be, which flow into either the Hudson's Bay Straits or Hudson's Bay. 
We consider that that is an ill-founded claim, principally upon this ground — that it is a 
claim of which we can find no trace until a very modern period, and is quite inconsistent 
with the claims advanced by that Company for nearly a century and a half. To save 
time, I have prepared extracts from various documents emanating from the Company 
themselves, with some few other documents. It is a paper which it would save a great 
deal of time to put in, because 1 can give every place where the extracts are taken from, 
and therefore reference to the original documents can always be had. I would also 
desire to say that in every extract which I have made, I have made it a complete extract 
of all that is stated on the question ; and if it involves anything favourable to the 
Hudson's Bay Company, it will be found in those portions of which^I have made the 
extract/'* The paper thus referred to as containing, not merely what favoured the 
Canadian claim, but also everything favourable to the Hudson's Bay Company, was 
amongst the papers before the arbitrators in 1878, having been printed in the Book 
of Documents for the purposes of the arbitration, (Pages 235 and 240,) 

Afterwards, viz., on the 12th of June, 1867, the learned Chief Justice communi- 
cated to the Government of Canada his opinion t that if the matter were submitted to the 
Privy Council , its decision would give " to Canada a clear right west to the line of the 
Mississippi, and some considerable distance north of what the Hudson's Bay Company 
claim,"t though not the " territory west of the westernmost head of the Mississippi." t 
The Chief Justice thought that the Canadian Government had claimed too much in 
claiming beyond the Mississippi that point to the Kocky Mountains. The award which 
the Federal authorities refuse to recognize has assigned to us part only of the territory 
described by the Chief Justice as territory to which we had a " clear right. tT I 

It is further to be noted that public money was from time to time expended 
by the Province of Canada in opening roads and otherwise in the now disputed territory- 1 

After Confederation, the same views were taken of the territorial question, and the 



* Hudson's Bay Report, Cora. Eng., 1857, p. 212, Question 4,056, p. 374, etc. 
fBook of Arbitration Documents, p. 391. 
J See Sessional Papers, Canada, 1864, No. 62. 
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like coarse of action was pursued by the Dominion Government and Parliament, as had 
been adapted by the Government and Parliament of the Province. 

Thus, in 1868, the sum of $20,000 was appropriated by the Dominion for the con- 
struction of a road from the Lake of the Woods to Fort Garry, on Bed River ; and the 
money was spent accordingly. The whole of this road was in territory which the 
Dominion authorities now say was then no part of Canada. 

Again, in an official letter of the Canadian Ministers, Sir George E. Cartier and 
the Hon. William McDougall, to Sir Frederick Rogers, Bart., Under Secretary of State 
for the Colonies, dated 16th January, 1869, they pointed out that " the boundaries of 
Upper Canada on the north and west were declared, under the authority of the 
Constitutional Act of 1791, to include 'all the territory to the westward and south- 
ward ' of the ' boundary line of Hudson's Bay, to the utmost extent of the country 
commonly called or known by the name of Canada ; ' " and they added that " whatever 
doubt may exist as to the ' utmost extent ' of old or French Canada, no impartial 
investigator of the evidence in the case can doubt that it extended to, and included, 
the country between the Lake of the Woods and Red River. The Government of 
Canada, therefore, does not admit, but on the contrary denies, and has always denied, 
the pretensions of the Hudson's Bay Company to any right of soil, beyond that of 
squatters, in the territory " between the Lake of the Woods and Bed Biver, that being 
the territory to which the matter which called forth the letterjreferred.* The Federal 
Government thus claimed for us a western line beyond the line which the arbitrators 
have awarded to us, and insisted that no " impartial investigator " of the evidence could 
doubt our right to it. 

So much as to the views and acts of the Province of Canada and Dominion of 
Canada until the- year 1870. In that year the Federal Government ceased to be 
" impartial investigators of the evidence." Having obtained a transfer of the interests 
of the Hudson's, Bay Company, that Government soon afterwards reversed the position 
always theretofore taken in this country with regard to the extent of Canada. They 
now insist that Canada had more contracted limits than even its old antagonists, the 
Hudson's Bay Company, had argued for ; and that the views maintained and acted upon 
by Canadian Governments and public men up to 1870 were so utterly and clearly 
unfounded, that, though confirmed as to part of the territory by solemn award, the 
award must be resisted both passively and actively, regardless of consequences. The 
particulars of this transfer of 1870 may here be stated. 

By the British North America Act (30 and 81 Victoria, Ch. 8, Section 8), the 
Provinces of Canada, Nova Scotia and New Brunswick were formed into one Dominion 
under the name of Canada. By Section 6 it was enacted that "the parts of the 
Province of Canada . . . which formerly constituted respectively the Provinces 
of Upper Canada and Lower Canada shall be deemed to be severed, and shall form two 
separate Provinces — the part which formerly constituted the Province of Upper Canada 
shall constitute the Province of Ontario ; and the part which formerly constituted the 
Province of Lower Canada shall constitute the Province of Quebec." And by the 146th 
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section it was enacted that the Queen, by the advice of Her Majesty's Privy Council, || 

might " admit Rupert's Land and the North- Western territory, or either of them, into 
the Union, . . . subject to the provisions of this Act ; and the provisions of any . 

Order in Council in that behalf shall have effect as if they had been enacted by the | 

Parliament of the United Kingdom of Great Britain and Ireland." \ 

By a joint address to Her Majesty from the two Houses of the Canadian Parliament, 
in December, 1867, it was prayed that Her Majesty would be graciously pleased "to 
unite Rupert's Land and the North- Western territory with the Dominion of Canada," 
and it was therein stated "that, upon the transference of the territories in question to 
the Canadian Government, the claims of the Indian tribes to compensation for lands 
required for purposes of settlement would be considered and settled in conformity with 
the equitable principles which have uniformly governed the Crown in its dealing with 
the aborigines."* 

By another joint address to Her Majesty from the two Houses of the Canadian 
Parliament, in May, 1869, it was again prayed that Her Majesty would be graciously 
pleased "to unite Rupert's Land on the terms and conditions " therein mentioned (but 
not material to the present question), " and also to unite the North- Western territory 
with the Dominion of Canada," as before prayecLt 

Accordingly, by an Order in Council dated 23rd June, 1870, it was ordered and 
declared by Her Majesty, by and with the advice of Her Privy Council, that from and 
after the 15th July, 1870, " the said North- Western Territory shall be admitted into and 
become part of the Dominion of Canada " upon certain terms and conditions therein 
referred to, and that " Rupert's Land shall, from and after the said date, be admitted 
into and become part of the Dominion of Canada" upon certain other terms and 
conditions in the said Order mentioned. | 

It has of late been argued or asserted, that this order deprived Ontario of any ter- 
ritory theretofore claimed by the Hudson's Bay Company. No contention cbuld be more 
unfounded. (1) Her Majesty had no power to deprive Ontario of any part of its territory, 
the B. N. A. Act having expressly declared that the territory "which formerly 
constituted the Province of Upper Canada shall constitute the Province of Ontario ;" 
and the enactment as to the annexing of the North- Western territory by Her Majesty 
in Council was expressly "subject to the provisions of this Act." (2) The Order in 
Council did not intend to take away any part of our territory. 

A year after the claims of the Hudson's Bay Company had been disposed of, viz., 
on the 17th July, 1871, His Honour the Lieutenant-Governor of this Province, by 
a despatch addressed to the Secretary of State for the Provinces, called the attention of 
the Federal Government "to the necessity which exists for the settlement of the true 
boundary or division line separating the Province of Ontario from what is known as the 
North-West Territory," observing that " the importance of accomplishing this object 
(had) been recognized both by the House of Commons and the Legislature of this 
Province, and appropriations made by them for defraying the expense of a Commission 
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for that purpose, one member of which to be appointed by His Excellency the Governor- 
General, and the other by" the Lieutenant-Governor. The despatch referred to "the 
necessity of having the boundary line in question ascertained without delay."* 

Accordingly, in July, 1871, the Government of the Dominion appointed their 
Commissioner, and in September, 1871, the Ontario Government appointed theirs, t 
These Commissioners were to co-operate with one another in determining the boundary. 

On the 1st of October, 1871, J. S. Dennis, an officer in the service of the Dominion 
Government, at the request of its Premier, made a report to him on the question of 
the boundaries " between the Province of Ontario and the Dominion lands, or North- 
West Territories/' | In this report Mr. Dennis maintained — contrary to all Canada's 
past contentions with the Hudson's Bay Company, and in opposition to all past acts of 
the successive Governments of Canada — that Ontario did not extend in the west beyond 
the meridian of the confluence of the Ohio and Mississippi Rivers (longitude about 89°); 
thus excluding not only " the country between the Lake of the Woods and Red River," 
but $lso the Lake of the Woods itself and a breadth of some hundreds of miles between 
that Lake and the said meridian, to which territory the award has declared Ontario to be 
entitled. The territory thus said not to belong to this Province includes the village of 
Prince Arthur's Landing and the Township of Mclntyre, with a population of 2,500; 
the Township of Oliver, with a population of 500; the Village of Fort William and 
Township of Neebing, with a population of 1,250; Mattawan, with a population of 250; 
and Sibley, 750. There is a further population along the line of the railway works. § 

The report of Mr. Dennis further alleged that the northern boundary of Ontario 
was the Height of Land already mentioned. 

In support of these views, the report contained a statement that the charter of the 
Hudson's Bay Company (dated 2nd May, 1670) described the grant to the Company a& 
" extending over and including all lands and territories drained by the waters emptying 
into Hudson's Bay." The report was made ex parte, and without any communication with 
the Government of Ontario. The hapte with which it was prepared is manifest from the 
fact that the charter contained no such description as the report thus professed to quote. 
That description was merely the construction which had in recent times been placed on 
the charter by the Company itself, and which as well the Companies contending with 
the Hudson's Bay Company, as the Province and Dominion of Canada, had always 
repudiated. The report makes no reference to, and no doubt was prepared without its 
author being aware of, some of the most important documents and other proofs on which the 
rights of Ontario are based. No copy of the report appears to have been communi- 
cated to the Ontario Government ; and the report was not known to this Government 
until after it had been produced by Mr. Dennis to the Committee of the House of Com- 
mons of Canada in 1880. 

By an Order in Council, approved on the 28th of November, 1871, || the con- 
stitutional advisers of His Excellency the Governor-General of Canada obtained the 

* Sessional Papers, Ontario, 1873 ; No. 44, p. 3 

fBook of Arbitration Documents, p. 340. 

X Report of Boundary Committee, House of Commons, 1880, p. 1. 

§ See Senate debates for 1881, p. 607. 

II Sessional Papers, Ontario, 1873, Ne. 44, p. 6. 
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sanction of the Crown to the statement that " it was of much consequence that the 
ascertaining and fixing on the ground of the boundary line in question should he as far 
as possible expedited." 

On the 9th of March, 1872,* the Hon- William Macdougall, the Commissioner of 
the Ontario Government, reported that he had not yet been put in communication with 
the Commissioner appointed on behalf of the Dominion, but had conferred with certain 
officers and members of the Dominion Government, and had reason to beh'eve that the 
Commissioner of the Dominion would take the ground that a line due north from the 
junction of the Ohio with the Mississippi is the legal western boundary of Ontario, or that 
the Height of Land west and north of Lake Superior is the utmost western limit of the 
Province* Mr. Macdougall further stated that hie own opinion was that the limit was 
much further west. 

A few days afterwards, viz M on the Hth of March, 1872 T t a communication was 
made by the Secretary of State to the Lieutenant- Governor of this Province, claiming in 
effect, and for the first time, that the westerly boundary of the Province extended only 
to the more limited of the two boundaries mentioned by Mr. McDougall, viz., to the 
meridian of the junction of the Ohio and Mississippi, and that the northern boundary 
extended only to the Height of Land dividing the waters which flow into the Hudson's 
Bay from those emptying into the valleys of the Great Lakes. This claim was embodied 
in a draft of instructions prepared by the Dominion Government to be given to their 
Commissioner. The claim was promptly repudiated on behalf of this Province by an 
Order in Council passed on the 25th f March, 18724 approved by the Lieutenant* 
Governor, and communicated at once to the Federal Government, to the effect that the 
Province claimed that the boundary line was very different from the line so denned by 
the said instructions; that the Province could not consent to the prosecution of the 
Commission for marking on the ground the line so defined ; and that the Commissioner 
appointed by the Government of Ontario should therefore be instructed to abstain from 
taking any further action under his commission. 

By an Order in Council, approved on the 9th of April, 1672, § the Federal Advisers 
of His Excellency the Governor- General obtained the assent of the Crown to the opinion, 
that " It is of the greatest consequence to the peace and well-being of the country in 
the vicinity of the dividing line that no question as to jurisdiction, or the means of 
prevention or punishment of crime, should arise or be allowed to continue/' and that 
"both Governments would feel it their duty to settle without delay upon some proper 
mode of determining, in an authoritative manner, the true position of such boundary." 

On the 26th of April, 1872,11 the Federal Government applied to the Government 
of Ontario for payment of certain accounts, amounting to $4,085.7 6 » f° r the main- 
tenance of a police force at Thunder Bay, and for cash advances for the Court 
House at Prince Arthur's Landing, the said localities being west of the due north line. 
On the 25th of June cheques in. favour of the Dominion Government for the sums 

♦ Sessional Papers, Ontario, 1873, No. 44, p. 8. 

+ Ontario Sessional Papers, 1873, No. 44, pp. 14, 15. 

♦Sessional Papers, Ontario 1873, No. 44, p. 17/ 

§Book of Documents, p. U2; Ontario Sessional Papers, 1873, No. 44, p. 18. 
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of $215.02 and $793.81 respectively were transmitted by His Honour the Lieutenant- 
Governor to the Government at Ottawa, in discharge of items in connection with 
the Court House at Prince Arthur's Landing ; and with reference to the other items, for 
the maintenance of a police force at Thunder Bay, His Honour requested information 
as to the authority, from the Province of Ontario, upon which the Province was asked 
to pay therefor. This information does not appear to have been given, and no further 
payments appear to have been made. 

By another Order in Council, approved on the 16th of May, 1872,* His Excellency's 
Federal advisers obtained the assent of the Crown to the further statement, in 
reference to the disputed territory, that "it is very material that crime should not 
be unpunished or unprevented ; " and "in this view," the Government of Ontario was 
" invited to concur in a statement of the case for immediate reference" to the Judicial 
Committee of the Privy Council of England. It was farther stated that " this is the more 
necessary, as no conventional arrangement between the two Governments as to boundary 
can confer criminal jurisdiction on the Courts of Ontario, unless the place where any 
crime may be committed is by law within the Province;" and that "the mineral 
wealth of the north-west country is likely to attract a large immigration into those parts, 
and with a view to its development, as well as to prevent the confusion and strife that is 
certain to arise and continue among the miners and other settlers so long as'the uncer- 
tainty as to boundary exists, " the Government of Ontario was " urged to arrange with 
that of the Dominion for some joint course of action as to the granting of land and of 
mining licenses, reservation of royalties, etc.," and for this purpose it was suggested that 
the Government of Ontario should " appoint a Commissioner to meet the Hon. J. C. 
Aikens and arrange some joint system ; and that any such arrangement, when ratified 
by the two Governments, shall be held to bind both, and shall be subject to the decision 
of the Judicial Committee of the Privy Council upon the question of boundary; and 
that, after such decision, titles to lands or mining rights shall be confirmedjby the Gov- 
ernment, whether of Canada or of Ontario, as ehall, under the decision of the Judicial 
Committee, be the proper party to legalize the same." 

By an Order in Council, approved by His Honour the Lieutenant-Governor on the 
31st day of May, A JD. 1872,t regret was expressed that the Government of Canada did not 
propose in any respect to modify its views with reference to the boundaries, opposed as' those 
views were to the general tenor of the expressions and conduct of the Governments of the 
late Province of Canada and of the Dominion in the past. Regret was also expressed 
that the Government of Canada was not prepared to negotiate for the purpose of arriv- 
ing at a conventional arrangement as regards the boundaries. It was inferred that the 
Government of Canada disapproved of that course, in consequence of the difficulty 
stated in the following extract from a memorandum of the Minister of Justice : — " No 
conventional arrangement between the two Governments as to boundary can confer 
criminal jurisdiction on the Courts of Ontario, unless the place where any crime may 
be committed is by law within the Province ; " and attention was called to the third 

♦ Sessional Papers, Ontario, 1873, No. H P*20; Book of Arbitration Documents, pp. 343, 344. 
t Book of Documents, p. 344. 



Digitized by 



Google 



13 



clause of the Act of the Imperial Parliament passed 29th of Jane, 1871, cap. 28, 
which is in these words: — "The Parliament of Canada may from time to time> with 
the consent of the Legislature of any Province of the said Dominion, increase, 
diminish, or otherwise alter the limits of such Province, upon such terms and 
conditions as may he agreed to by the Haid Legislature, and may, with the like 
consent, make provision respecting the effect and operation of any such increase 
or diminution or alteration of territory in relation to any Province affected thereby/' 
It was observed, that "under the operation of this clause, it is quite possible 
to arrive at a conventional settlement of the question by the joint action of the 
Executive and Legislative authorities of the Dominion and of the Province;" and that, 
with reference to the emergency arising out of the expected immigration during the 
spring and summer, " a short Act of the Parliament of Canada — providing that the 
boundaries of Ontario should, for the purposes of criminal jurisdiction, and so far as 
the Parliament of Canada can provide, be deemed, pending the settlement of the 
question, to extend as far as the limits which are specified in the memorandum 
transmitted to the Government of Canada by this Government— would, though open to 
some objection, afford the best practicable solution of that difficulty. 1 ' With reference 
to the proposed submission to the Judicial Committee of the Privy Council, it was 
remarked that "the solution of the boundary question depends upon numerous facts, 
the evidence as to many of which is procurable only in America, and the collection of 
which would involve the expenditure of much time;" and the opinion was expressed 
that "upon the whole the more satisfactory way of settling the question, should the 
Government of Canada still decline to negotiate for a conventional boundary, would be 
by a reference to a Commission sitting on this side of the Atlantic ; " and, " without for 
the present dealing definitely with the proposal of the Government of Canada for a 
reference to the Judicial Committee/* this counter- suggestion was made to that Govern- 
ment. A "strong conviction' 1 was expressed "that it is the duty of the Government of 
Ontario to retain in the meantime the control of the lands within the boundaries 
claimed by itj but, as it is anxious that the policy of the Government of Ontario with 
reference to the disposition of these lands should, so far as practicable, conform to the 
views of the Government of Canada, it was agreed *' that an effort should be made to 
avoid the possible difficulties arising from the claims put forward by that Government, 1 ' 
and with this view the Honourable R. W, Scott was requested to confer with the 
Honourable J. 0. Aikens, as proposed by the despatch of the 16th May. 

By another Order in Council, approved on the 7th November, 1872/ His Excel- 
lency the Governor- General' s Federal advisers obtained the further sanction of the 
Crown to the statement that " the importance of obtaining an authoritative decision as 
to the limits to the north and to the west of the Province of Ontario had already been 
affirmed by a Minute in Council," and that " the establishment of criminal and civil 
jurisdiction, and the necessity of meeting the demands of settlers and miners for the 
acquisition of titles to lands, combined to render such a decision indispensable." 

On the 18th March, 1873, T. K. Ramsay, Esq,, Q.C., who had previously been 
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employed for this purpose by the Dominion Government,* made a report, giving what 
he called "the strictly legal view" of the question, and setting forth elaborately and 
ably whatever could be found or said in support of the limits suggested in Mr. Dennis' 
report Mr. Ramsay's investigations and report were made without the knowledge of the 
Ontario Government* and without his having seen some important documents in favour 
of the claim of Ontario which came to light afterwards and were submitted to the 
Arbitrators.! The report was addressed to the Hon. A. Campbell, Postmaster-General, 
and has appended to it the following memorandum with reference to the territory south 
and east of the Height of Land : 

"In the report submitted, the strictly legal view has alone been considered, because 
it alone seemed to be within the scope of my instructions ; but from the course of my 
investigations I could not fail to see that, beyond this, there is another consideration 
not less important, and that is, the equitable side of the question. In creating the 
Province of Ontario, it is not possible to conceive that the Imperial Legislature intended 
to convey to that Province, and to the Province of Quebec, less territory than the late 
Province of Canada actually enjoyed. Now, it is incontestable that up to 1867 the 
Government of Canada, de facto extended to the Height of Land which forms the water 
shed of the water system of the St. Lawrence and the Great Lakes. This is made 
apparent by the registers of the Executive Council, by which we find tba 4 a Commis- 
sioner was appointed to obtain the surrender of the claims of the Indians to the lands 
in the vicinity of Lakes Superior and Huron, or of such of them as may be required for 
mining purposes. The Commissioner executed a treaty by which he obtained a portion 
of the very territory that would be cut off from the Province of Ontario, if the dispositions 
of the Act of 1774 were literally observed; 'from Batchewanoning Bay to Pigeon River, 
at the western extremity of the said lake (Superior), and inland to that extent to the 
Height of Land which separates the territory covered by the charter of the Honourable 
the Hudson's Bay Company from the said tract, and also the islands in the said lake 
within the boundaries of the British possessions therein.' There are doubtless other 
acts of authority beyond the meridian indicated in the foregoing report. In the 
De Reiuhard trial, Mr. Coltman, a Magistrate for the District of Quebec, and a Com- 
missioner in the Indian territory, in his evidence, said: — 'H est notoire que les writs 
des Magistrats du District ouest du Haut Canada sont emaue3 pour etre executes & Fort 
William.' It would therefore 6eem that in fairness to tbe Province of Ontario the old 
line of the Height of Land should be adopted as the western as well as the northern 
boundary of the Province of Ontario." 

The Federal Parliament was in Session at the date of this Report, and was pro- 
rogued on the 18th August following. Parliament again met on the 28rd October, and 
was prorogued on the 7th November, a change of Government having in the meantime 
taken place. A general election was held in January, 1874, and Parliament again 
assembled on 26th March, and was in Session until 26th May. During these occurrences 
the negotiations between the Dominion Government and the Government of Ontario 
made no material progress. 
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On the 26 th of June, 1874, a provisional arrangement was made for the aale of lands 
in the disputed territory, by the adoption of a conventional boundary on the west and 
north.* It wae agreed, that this conventional boundary should, on the west, be the men* 
dian line passing through the most easterly point of Hunter's Island, run south until it 
should meet the boundary line between the United % States and Canada, and north until it 
should intersect the 51st parallel of latitude; and that the 51st parallel of latitude 
should be the conventional boundary of the Province on the north; that until the 
true boundaries should be ascertained, all patents for landg in the disputed territory 
to the east and south of these conventional boundaries should be issued by the Govern- 
ment of Ontario ; and all patents for lands on the west or north of these conventional 
boundaries should be issued by the Dominion Government; that when the true west 
and north boundaries of Ontario should be definitely adjusted, each of the respective 
Governments should confirm and ratify such patents as might be issued by the other for 
lands tben ascertained not to be within the territory of the Government which granted 
them; that each of the respective Governments should also account for the proceeds of 
such lands as the true boundaries, when determined, might shew to belong of right to 
the other j that the Government of the Dominion should transfer to the Government 
of the Province all applications for lands lying to the east and south of the conventional 
boundaries, and also all deposits paid on the same ; that the Ontario Government should 
transfer to the Dominion Government all applications for lands lying to the west or 
north of the same boundaries, and likewise all deposi s paid thereon ; that such of the 
said applications as are bona fide and in proper form should be dealt with finally 
according to the priority of the original filing; and that where applications for the same 
lauds h .ve been filed in the Departments of both Governments, the priority should be 
reckoned as if all had been filed in one and the same office. The westerly provisional 
line thus agreed upon is in longitude, about 90°, 

This arrangement continued in force until the award was made. Since the making 
of the award this Government has refrained from making any grants of land in the 
disputed territory. It is said that the Dominion has taken a different course, and has 
made grants, or promises of grants, on which parties have acted This Government 
has repeatedly and courteously, but vainly, asked the Federal Government for informa- 
tion, and there seems no conceivable reason for not giving it, unless such grants or 
promises have been made, and there is a desire to keep back the facts as long as 
possible from the Government and people of this Province. The despatches from this 
Government requesting the information are mentioned hereinafter. 

On the 12th of November, 1874, the Government of the Dominion, by Order in 
Council, consented to concur in a proposition theretofore made by the Government of 
Ontario, to determine the northerly and westerly boundaries of the Province by means 
of a reference to arbitrators. Information was from time to time given to Parliament by 
the Government of Canada, and to the Ontario Legislature by the Government of the 
Province, with respect to the progress of the arrangements for this reference, In May, 

# Book of Arbitration Documents, p. 347, 

Digitized by LjOOQLt 



! 



16 



1878, the Parliament of Canada granted $15,000 to defray the expenses of the Ontario 
Boundary Commission, meaning thereby the said reference. 

From the year 1874 both Governments occupied themselves in making an exhaustive 
collection of all the documents, facts and evidence bearing upon the controversy, including 
all that had been relied on upon either side in past discussions. All were printed for the 
purposes of the arbitration, and. in a form which facilitated to the greatest practicable 
degree the full and prompt examination of the questions at issue.* Cases also were 
prepared on both sides, containing a summary of the respective claims and the reasons 
therefor ; and these cases likewise were printed. 

On the 81st July, 1878, formal Orders in Council t were passed embodying, and 
giving effect to, arrangements theretofore made in regard to the arbitration. By an 
Order of the Privy Council, approved by His Excellency the Governor-General on the 
said day, after reciting in effect, that under previous Orders in Council the subject of the 
northern and western boundaries of the Province of Ontario had been referred to the Hon. 
Wm. B. Richards, then Chief Justice of Ontario, and named as referee on behalf of that 
Province ; that that gentleman having subsequently resigned as arbitrator, the Hon. ft. 
A. Harrison, who had been appointed by His Excellency the Governor-General to suc- 
ceed him in the Chief Justiceship, was appointed by this Government as arbitrator in 
his place ; that Sir Francis Hincks had been named on behalf of the Dominion as 
another arbitrator ; and that subsequently to the action taken under Order in Council 
of 12th November, 1874, it had been mutually agreed between the two Governments of 
the Dominion and Ontario that the Bight Honourable Sir Edward Thornton, Her 
Majesty's Ambassador at Washington, should be selected as third referee; such selection 
was by this Order of the 31st July, 1878, confirmed ; and it was declared that the deter- 
mination of the three referees should be final and conclusive upon the limits to be taken 
as and for each boundary respectively. An Order in Council of the same date, and to 
the same effect, was passed in this Province and approved of by His Honour the Lieu- 
tenant-Governor of the Province. 

Counsel for the two Governments having been heard by the arbitrators, the arbi- 
trators, on the 8rd August, 1878, delivered their award, | wherein they determined and 
decided what "are and shall be the northerly and westerly boundaries" "of the Province. 

The award so made negatived the claim of the Federal Government to confine 
our westerly boundary to the meridian of the junction of the Ohio and Mississippi, and 
our northerly boundary to the Height of Land already mentioned ; but the award con- 
fined the westerly and northerly parts of the Province to limits narrower than had 
theretofore been claimed for them, determining the same to be in effect as follows : Our 
westerly boundary was declared to extend to the most north-westerly angle of the Lake 
of the Woods; and our northerly boundary was declared to be a line therein described, 
and extending from a specified point on the southern shore of James' Bay to Albany 
River ; thence up the middle of Albany Biver and of the lakes thereon ; thence to 

♦ See Book of Arbitration Documents, pages 1 to 448. Report of Boundary Commission, Jout. 
House of Commons. Canada, 1880, pages 237 to 262, 291-30L 
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English River ; and through the middle of the river to the point where the line would 
he intersected hy a true meridian line drawn northerly from the most north-westerly 
angle of the Lake of the Woods. The most north-westerly angle of this lake is in Long- 
95" iff 38" W. 

That the territory of Ontario on tits west extended at ■ least as far as the award thus 
assigned to the Province, was demonstrated hy a mass of evidence which there appear* 
no danger of ever seeing overcome. The only point upon which there could be a reason- 
able doubt was, whether our true boundary was not still further west ; and if so ? how 
much farther west. The reason of the doubt may be shortly explained. 

By the Act of 1774 (14 Greo. HI, c. 83, and commonly called the Quebec Act), — as 
interpreted by its history and known objects, by the surrounding circumstances, by the 
Royal Commissions issued thereunder shortly afterwards, and by the contemporaneous 
official and unofficial expositions of the Act, — the Province was to extend on the west to 
the banks of the Mississippi Eiver "to* its source."* Subsequently, viz,, in 1788, the- 
southeriy part of this territory was ceded to the United States, that is, to a line through 
the middle of Lakes Ontario, Erie and Huron ; thence through Lake Superior, Long Lake, 
and the Lake of the Woods, to the " most north-western point thereof; and from thence 
on a due western course to the Eiver Mississippi, t The arbitrators having given to On- 
tario a boundary no further west than " the most north* western point of the Lake of the 
Woods, 7 ' the boundary so given is clearly not beyond the true limit. But the line was to 
go from that point "on a due western course to the Eiver Mississippi." There is no 
river now called the Mississippi which this due western line would intersect ; but there 
are tributaries west of Manitoba which such a line would touch, the first of them being 
the White Earth Eiver, the waters of which flow into the River Missouri, a branch of 
the Mississippi. The White Earth Eiver, or some other stream falling into the Missouri, 
and thence into the Mississippi, might very well have been held to be the Mississippi 
referred to in the Act of 1774, in the treaty of 178S, and in the Eoyal Commission issued 
afterwards (22nd April, 1786) to Sir Guy Carleton as Governor- G-eneraL But, as 
between Great Britain and the United States, by the joint effect of the subsequent 
treaties of 1794, 1814, 1818 and 1842, J the source of the Mississippi was in effect taken 
to be, as between the United States and the British possessions, in Turtle Lake, at a 
point south of the most north-western point of the Lake of the Woods and in nearly 
the same longitude ; and it was agreed that the boundary (in that direction) between 
the United States and the British possessions should be a line drawn due south from 
this point to the 49th parallel of north latitude, and along that parallel to the Eocky 
Mountains. Manitoba, lying east of the White Earth River, was set apart by the 
Federal Parliament as a separate Province, without protest from the then Govern- 
ment or Legislature of Ontario. The arbitrators have confined the western boundary 
of Ontario to the meridian of the north-western point of the Lake of the Woods; thus 
deciding in favour of a westerly line the least favourable to Ontario that on the facts and 
evidence was possible, 

* Boot Arb. Doc. 3, IS, 27, 43-56, 135-140, 235-278, 299, 322, 323, 376, 384, 388-391, 402, 409^419, etc, 
tBook Arb. Doc, p. 19. 
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With respect to the northern side of the Province, the claim of Canada up fco 1870 
had been that, either our only limit north was " a few isolated posts on the shore of 
Hudson's Bay/' or that " Oanada has no particular limit in that direction," and extends 
to the Arctic Ocean.* But writers on the subject have always felt more or less difficulty 
in saying where exactly to the north of the Height of Land the true northerly boundary 
could be said to be, there being less that is definite to determine it than in the case of 
the western boundary up to the limit assigned to us there by the award. The question 
as to the northern boundary is of less consequence to either party than the question 
of the western boundary, the territory on the north being of considerably less value 
than the territory on. the west; and the Government of Ontario had, in 1872 
(19th April) ,+ intimated that they would consider any proposal which might be 
made by the Federal Government for the establishment of a conventional line to 
the north, provided that the latter would agree to its being somewhere north of the 
watershed of the St Lawrence system. In assigning to the Province the territory as 
far as James' Bay, the arbitrators followed the Act of 1791, the Order in Council and 
Proclamation of the same year, and several Royal Commissions ; and if the claim, 
made by Canada on our behalf and its own before 1870, and by Ontario for itself 
afterwards, to the whole region of Hudson's Bay, was too extensive, and if there is any 
ground for maintaining a less favourable limit to the Province on the east side of the 
northerly boundary than the arbitrators awarded, there is strong reason for maintaining 
a much more favourable limit on the western side of the same boundary assigned to 
us — a limit which would include within Ontario a larger though less conveniently 
shaped area of territory on the north than has been assigned to us by the award. 

Under all the circumstances, Ontario accepted the award, not because it assigned 
to the Province all that was claimed on its behalf, or all that the Province might within 
its strict legal rights have had awarded to it, but because the tribunal appointed jointly 
by the two Governments to decide the matter was one to whose competency and character 
no one could take exception ; and because, according to the judgment of the people of 
Ontario, neither party to the arbitration could, consistently with good faith, refuse to 
abide by the decision. 

A technical objection has been made to the award, by some of its Federal assailants, 
that, instead of finding "the true boundaries," the arbitrators had declared a "con- 
ventional or convenient boundary." Sir Francis Hincks, in a lecture on the Arbitration 
delivered by him by request on the 6th of May, 1881, showed how unfounded in fact this 
objection is: — 

" The duty of the arbitrators was to find the true boundaries of Ontario, and they 
are charged with declaring ' a mere conventional or convenient boundary. 1 Now, for 
my present purpose, I shall refer merely to those pretensions which specially engaged 
the consideration of the arbitrators as affecting the south-western boundary. On the 
claim under the Proclamation of 1791, which the arbitrators held to be valid, notwith- 
standing the able arguments of counsel, of the Hon. Mr. Mills and others, including the 
Messrs. Dawson, one of whom, the Chairman of the Committee of 1880, fixed the 

* Sessional Papers, Canada, 1857, Vol. XV., No. 17. 
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boundary at the White Earth Biver, 4fi0 miles west of the Lake of the Woods* they 
concurred in the judgment of the Quebec Court in 1818 that no territory could be 
awarded to Ontario that was not comprised in the old Province of Quebec as created by 
the Act of 1774, modified by the Treaty of 1788 with the United States, and oy subse- 
quent treaties. They entirely rejected the Dominion claim to a boundary on what is 
known as the due north line, and having no doubt whatever that the Mississippi Biver 
was the western* boundary of the old Province of Quebec by the Act of 1774, and that 
by the Treaty of 1783 the south-western boundary must be either at the international 
boundary at the north-western angle of the Lake of the Woods, or still farther west, they 
decided in favour of that boundary which they were clearly of opinion Ontario was 
entitled to. On the north-east they were clearly of opinion that the Height of Land 
boundary could not be sustained, and that the true point of departure was the point on 
James' Bay due north from the head of Lake Temiscamingue. 

t{ The sole ground for the charge that they adopted a conventional or convenient 
boundary is, that the line connecting the north-eastern and south-western boundaries 
was adopted for the sake of convenience* The arbitrators were guided in their decision 
aolely by Acts of Parliament, Proclamations authorized by Orders in Council on the 
authority of Acts of Parliament, and international treaties. They found in the Procla- 
mation of 1791, that after reaching James' Bay, the description proceeded thus: 'in- 
cluding all the territory westward and southward of the said line to the utmost extent 
of the country commonly called or known by the name of Canada/ If the critics of the 
award believe such language susceptible of the construction that it lays down a precise 
spot on the north-west as a boundary, then their charge might have some foundation ; 
but the fact is that the language would have justified the arbitrators in extending the 
boundaries of Ontario very considerably. They were strongly urged by Col. Dennis, one 
of the permanent staff of the Department of the Interior, after their decision as to the 
south-westerly and north-easterly boundaries became known, to connect the two points 
by a natural boundary, and being aware of the fact that the Albany River had been 
formerly suggested by the Hudson's Bay Company as a satisfactory southern boundary, 
they adopted it It is not a little singular that the award was promptly accepted by 
Ontario, although the only questions of doubt were decided in favour of the Dominion, 
Both on the west and north the doubts were whether Ontario should not have had more 
territory. . . . 

** The objection made to the award of the arbitrators is, that they did not find the 
true boundaries, but adopted a convenient boundary. I need not repeat my refutation 
of this allegation ; but even on the assumption that it had any force, it would not apply 
to the western boundary, regarding which the arbitrators were clearly of opinion that 
the international boundary at the north-western angle of the Lake of the Woods was the 
true point of departure. The northern boundary, owing to the vagueness of the language 
employed in the Proclamation issued under the Act of 1791, is more open to doubt, 
. . . The western boundary is not only the most important, but the least open to 
doubt, as I think I have already clearly demonstrated, I will only add in conclusion, 
that the arbitrators were of opinion that, having reference to all the facts of the case, 
the boundaries set forth in the award were supported to a larger extent than any other 
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line by these facts, and by the considerations and reasons which should and would guide ' 
and govern the determination of the questions by any competent legal or other tribunal." 

In a despatch dated 81st December, 1878, from this Government to the Secretary 
of State for Canada, it was stated that during the approaching session of the Legis- 
lature a measure would be introduced " to give effect, by way of declaratory enactment 
or otherwise, to the award made by the arbitrators to determine the northerly and 
westerly boundaries of the Province of Ontario ; " * and His Horibur, in the same 
despatch, also stated that he would be glad to learn that such legislation as might be 
necessary to give effect to the award would be had at Ottawa in the next session of the 
Parliament of Canada. By this despatch, the Government of Canada was respectfully 
reminded that the territory which was in dispute before the award was made extends on 
the westerly side of Ontario from a line drawn due north from the confluence of the Ohio 
and Mississippi, to (say) the Eocky Mountains, and extends on the northerly side from 
(say) the Height of Land to the most northerly limit of Canada ; that the award assigned 
part of this territory to the Dominion and part to Ontario ; that the administration of 
justice would continue to be surrounded with difficulties and uncertainties, especially in 
the matter of jurisdiction, until the award should be confirmed by express legislation at 
Ottawa and here ; that the subject assumed unusual importance in view of the construc- 
tion of public works within the territory, and the consequent influx of an unsettled and 
migratory population ; that His Honour the Lieutenant-Governor would be glad to learn 
that such legislation as would be necessary to give effect to the award would be had at 
Ottawa at the next session of the Parliament of Canada ; and that the legislation should, 
it was respectfully submitted, be as nearly as possible simultaneous and identical. The 
despatch further stated that His Honour the Lieutenant-Governor would be glad to 
receive and consider any suggestions in connection with this object ; and also to receive, 
as soon as possible, the maps, field notes, etc., relative to so much of the territory assigned 
to Ontario as had been surveyed under the authority of the Dominion. 

In a despatch dated 8th January, 1879, the Government of Canada acknowledged 
the receipt of the despatch last mentioned, and stated that the same would not fail to 
receive all due consideration. No intimation was given, in reply to His Honour's com- 
munication, that the Government of Canada would refuse to be bound by the award of 
the arbitrators, or would not submit to the Parliament of Canada a measure recognizing 
the same or giving effect thereto ; t nor did this Government receive the maps, field notes, 
etc., or any communication with respect to the request made therefor. 

The Legislature of Ontario, by an Act of the Session of 1879, J consented that the 
boundaries of the Province, as determined by the said award, should be declared to be 
the northerly and westerly boundaries of the Province of Ontario. 

By a further Act of the same Session § the Legislature made provision for the admin- 
istration of justice in the northerly and westerly parts of Ontario. This Act was the 
subject of subsequent correspondence between the two Governments, hereinafter set forth. 

* Ontario Sessional Papers, 1879, Vol. XL, No. 80. 
+ Sessional Papers, Ontario, 1879, Vol. XI., No. 80. 
J42 Vic, Chap. 2, Ontario. 
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Digitized by 



Google 



21 



The Ontario Legislature was prorogued on the 11th March; the Federal Parliament 
remained in session until the 15th May. 

From the newspaper report of the proceedings of the House of Commons of 2nd 
May, 1879, it was found to have been stated in the House, on behalf of the Government 
of Canada, that the papers on the subject of the arbitration^and award had been mislaid. 
No communication to this effect had been made to the Government of Ontario, nor any 
application for fresh copies ; but in order that no time should be lost in introducing the 
legislation necessary to set at rest the question of the boundaries, this Government 
forwarded to the Secretary of State at Ottawa other copies of all the papers so stated to 
have been mislaid. Copies of such of them as were in print were forwarded also to 
every member of the Dominion Government personally.* A despatch was on the same 
day sent to the Secretary of State referring to these documents. , No action, however, 
during the said Session was taken by the Government or Parliament of Canada with 
respect to the boundaries. 

On the 28rd of September, 1879, a further despatch was addressed by this Govern- 
ment to the said Secretary of State,! calling the attention of the Government of Canada 
to the despatch of 31st December previous, respecting the legislation needed to put 
beyond dispute, in civil and criminal cases, any question as to the western and northern 
limits of Ontario; pointing out that, an award having been made in pursuance of a 
reference by the two Governments, it was just that there should be no further delay 
in formally recognizing the award as having definitely settled the matters submitted to 
the arbitrators ; that the Government of Ontario did not doubt that the Government 
and Parliament of Canada would ultimately take the same view, but it was respectfully 
represented that the delay in announcing the acquiescence of the Dominion authorities, 
and in giving full effect otherwise to the award, had been embarrassing and injurious. 

The despatch stated some of the leading evidences of the right of the Province to 
the territory awarded, but it was observed that " if it were less clear than it is, that 
the award does not give to Ontario more territory than the Province was entitled to, and 
if tHe reasons which justify the conclusions of the arbitrators were far less strong and 
clear than they are, it is respectfully submitted that the award demands the active 
Acquiescence and recognition of the parties to the reference. The question of boundaries 
was in controversy; it was referred by mutual consent to the distinguished gentlemen 
named; they have made their award, and the fact is conclusive in regard to all questions 
on the subject." 

The Government of Canada was reminded that the settlement of the controversy, 
as well as the explorations for railway and other purposes, had drawn public attention 
to the territory north and west of Lake Superior; that settlement therein was proceeding ; 
that various enterprises were establishing themselves ; that speculation was likely to be 
directed to this region; and that various causes were at work favourable to an influx of 
population, both of a settled and floating character; that in view of these considerations, 
the Government of Ontario trusted that the Government of Canada would recognize the 
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propriety of announcing without farther delay their intention to submit to Parliament, 
next Session, a Bill declaring the boundary established by the arbitrators to be the true 
northerly and westerly boundaries of Ontario, and to use the influence of the Govern- 
ment to have the measure accepted by both Houses, and assented to by His Excellency 
the Governor-General. The request contained in a former despatch was renewed, " that 
the Government of Canada would be pleased at once to forward to this Government the 
maps, field notes, etc., etc., relative to so much of the territory assigned to Ontario, as 
had been surveyed under the authority of the Dominion." 

On the 25th September, 1879, the Under Secretary of State acknowledged the 
receipt of this despatch, and stated that the subject would be submitted to His Excellency 
the Governor- General.* But from that day to this no intimation has been com- 
municated to this Government that the subject had been submitted to His Excellency 
as then intended, or what the result was of its being submitted; nor has any answer 
whatever been made to any of the statements of the despatch. The maps, field notes, 
etc., again asked for, were not sent; nor was any explanation given or reason suggested 
for not sending them. 

On the 14th February, 1880, t the Under Secretary of State for Canada, transmitted 
to this Government a copy of an Order of His Excellency the Governor-General in 
Council, 12th February, 1880, on the subject of the Act passed by the Legislature of 
this Province, at its previous Session, providing for the administration of justice in the 
northerly and westerly parts of the Province. The Council concurred in an opinion which 
had been reported by the Minister of Justice, that the Act seemed " to encroach upon the 
powers of the Dominion Government with respect to the appointment of Judges," and to 
go " far beyond any previous Act of a similar character, and should be disallowed, 
unless repealed within the time for disallowance." On the 17th February, a copy of the 
report of the Minister of Justice, on which the said Order in Council had proceeded, 
was transmitted to this Government. 

Five days after this Order in Council, viz., on the 19th of February, 1880, J: a 
strongly hostile Committee was appointed by the House of Commons, with the approval 
of the Federal Government, for the professed object of " enquiring into and reporting ta 
the House upon ail matters connected with the boundaries between the Province of 
Ontario, and the unorganized territories of the Dominion, with power to send for 
persons and papers. "§ The Committee made a report to the House on the 5th May 
following. The evidence taken by the Committee consisted chiefly of the documents, 
papers and proofs which had been before the arbitrators, with a few further documents 
of no substantial value as additional evidence, and a mass of ex parte statements not 
under oath, most of which would be inadmissible before any court of justice, and all 
would be treated as immaterial if admitted. It may be observed here that Mr. Justice 
Armour, who, before his elevation to the Bench had been Counsel for the Dominion in 
the matter of the Boundary, was questioned by the Committee as to his personal view 

* Sessional Papers, Ontario, 1880, No. 46. 

+ Sessional Papers, Ontario, 1881, No. 30, p. 9. 
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regarding the boundary established by the Act of 1774, and gave his opinion against the 
westerly line now contended for by the Dominion/ 1 ' The Committee, by a party vote, 
expressed the opinion that the award did not describe the true boundaries of Ontario, 
and that it included within this Province territory to which the Committee asserted that 
the Province was not entitled,* The Governments of Canada, up to 1870, had thought, 
and, so far as known, invariably asserted, otherwise. 

This Government took no part, directly or indirectly, in the proceedings before this 
Committee, nor were they invited to do so. 

Meanwhile, on the Srd March, 1880, the Legislative Assembly of this Province, 
by a majority of sixty- four to one, passed resolutions, in part to the following effect : 

" That this House regrets that, notwithstanding the joint and concurrent action of 
the respective Governments in the premises, and the unanimous award of the arbitrators, 
the Government of Canada has hitherto failed to recognize the validity of the said 
award, and that no legislation has been submitted to Parliament by the Government of 
Canada, for the purpose of confirming the said award." 

" That, nevertheless, it is, in the opinion of this House, the duty of the Government 
of. Ontario to take such steps as may he necessary to provide for the doe administration 
of justice in the northerly and westerly parts of Ontario, and that this House believes it 
to be of the highest importance to the interests of this Province, and to the eeouring of 
the peace, order and good government of the said northerly and westerly parts of 
Ontario, that the rights of this Province, as determined and declared by the award of 
the arbitrators appointed by the concurrent agreement and action of the Governments 
of Canada and Ontario, should he firmly maintained/' 

" That this House will at all times give its cordial support to the assertion by the 
Government of Ontario of the jasfc claims and rights of this Province, and to all 
necessary or proper measures to vindicate such just claims and rights, and to sustain 
the award of the arbitrators, by which the northerly and westerly boundaries of this 
Province have been determined. 15 

The Session of the Ontario Legislature being then near its close, and the 
proceedings of the Federal Government affording reason to apprehend that the Pro- 
vincial Act of the previous session making provision for the administration of 
justice in the northerly and westerly parts of Ontario might be disallowed, it was 
necessary that such provision should be made for the administration of justice 
in the remote territories of the Province as, under the circumstances, might he 
practicable— the same to take effect in the event of the former Act being disallowed. 
Accordingly, the Legislature passed a new Act I (5th March, 1880), entitled " An 
Act respecting the Administration of Justice in the Districts of Algoma, Thunder 
Bay and Nipissing." By this Act two additional stipendiary magistrates, appointed 
under the former Act for the Districts of Thunder Bay and Nipissing, were con- 
tinued; their jurisdiction, as regards subject matter and amount, was confined to the 
limits provided for by the law which was in force in Upper Canada before Confederation ; 



* Report of the Boundary Commission, House of Commons, Canada, 1880, p. 140. 
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and, to guard against any pretext for the disallowance of the Act, the Act avoided any 
disputable reference to the extent of the territory within which the Act was to operate, 
leaving that question to be determined as might be by the Law and the Bight. This 
Act has not been disallowed. 

With reference to the former Act on the same subject, which the Dominion Govern- 
ment had intimated an intention to disallow, the undersigned, on the 14th March, 1880, 
had the honour to submit a report,* which was approved of by Your Honour in Council 
on that day. In this report the undersigned took occasion to observe that it was a 
matter of profound disappointment that, after the exhaustive investigation which the 
question of our northerly and westerly boundaries had received, and the unanimous de- 
cision, eighteen months before, by the distinguished and able gentlemen selected as 
arbitrators, the Government of the Dominion was not yet prepared to abide by the 
award, or to recognize the just rights of the Province which the award established. 

The report further shewed, that the Act which that Government proposed to dis- 
allow was not objectionable on any of the grounds urged against it ; and that the dis- 
allowance was not necessary, and would not, under all the circumstances, be a proper 
exercise of Dominion authority. The report stated, that the despatch had been 
received when the recent Session of the Legislature was far advanced ; that it appeared 
necessary, therefore, to provide at once for the contingency of the disallowance, it being 
assumed that the Dominion Government, in common with the Province, felt and would 
recognize the propriety of some provision being made for the administration of justice 
in the still disputed territory, instead of its being left to utter lawlessness and anarchy ; 
that a new Act had accordingly been passed, which was not to go into effect unless and 
until the former Act should be disallowed ; that the new Act confined the jurisdiction of the 
stipendiary magistrates, as regards subject matter and amount, to the limits provided for by 
the law in force before Confederation (the extension of their jurisdiction in these respects 
having been one of the objections made to the former Act), and that the new Act had 
avoided any disputable reference to the extent of the territory within which the Act was to 
operate, leaving that question to be determined as might be by the Law and the Bight. 
The report contained the following further observations : — 

"As the territory in dispute is included in the territory which the Province of 
Canada, before Confederation, claimed as part of Canada, and therefore of Canada West, 
or Upper Canada ; and in the territory to which the Dominion, through its ministers, 
after Confederation, and until the purchase from the Hudson's Bay Company, made the 
same claim, and on the same grounds ; and which territory the Province of Ontario 
continued afterwards to claim ; and as the territory still it seems in dispute was, eighteen 
months ago, solemnly awarded to the Province as its rightful property, by the unanimous 
decision of three arbitrators of the highest character and competency, who had been 
mutually chosen by the two Governments, it is obvious that the prima facie right to the 
territory, if not (as we insist) the certain and absolute right, is, and must be taken to be, 
in Ontario ; and it is the consequent obvious duty of the Province to make such reason- 
able provision as may be practicable for the administration of justice among the popula- 
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tion of the territory. The dispute or delay on the part of the Dominion with respect to 
the award causes uncertainty and its daily increasing and grave evils in connection with 
the administration of justice ; and if the dispute or delay is to continue, the undersigned 
is respectfully of opinion that the evils referred to, which all must regret, will be inten- 
sified by the disallowance of the provisional legislation, and that their removal, or partial 
removal, calls rather for provisional legislation by the Dominion (without prejudice 
to the matter in dispute), expressly giving to the laws of Ontario, and its officers, autho- 
rity in the territory, pending the dispute by the Dominion, or pending the settlement 
and recognition of the true boundaries."* 

A copy of the report, and of the Order in Council concurring therein, was trans- 
mitted by Your Honour to the Secretary of State at Ottawa, on the 15th March, 1880. 

+ On the 17th of the same month, the Federal Minister of Justice made his further 
report, admitting, in view of the observations of the undersigned, that part of the 
former Act was not open to the objections which the Minister had previously urged 
against it, but affirming that the objections to other portions, which referred to the 
stipendiary magistrates and to the Courts presided over by them, still remained, and he 
advised the disallowance of the Act. The Minister, in this report, observed that it was 
unnecessary to reply to the arguments adduced by the undersigned with respect to the 
boundaries of Ontario, as any discussion of this kind would, he observed, seem to be 
inopportune. The Government of Canada has not hitherto found any occasion when 
such a discussion with this Government did not seem to be inopportune. On the 22nd 
March, 1880, the Act in question was disallowed. 

On the 19th of April, 1880, the Committee of the House of Commons not having yet 
made any report, an Order was passed by His Excellency the Governor- General in Council, J 
under the authority of the Act of the Dominion Parliament 39 Vic, c 21, by which 
Order it was declared, that a certain building in or near Eat Portage was in the District 
of Keewatin, and the Order purported to establish and declare this building to be a com- 
mon gaol for the District of Keewatin, and authorized and empowered the Commissioner 
of Police for the District of Keewatin to appoint a gaoler, or keeper, of the gaol, and 
such other officials for the purposes thereof as might be thought necessary. This build- 
ing is within the territory awarded to this Province, The Government of the Dominion, 
however, by the Order in Council referred to, chose to assume that the territory in ques- 
tion was not within Ontario, and provided for the administration in the said territory of 
other laws — namely, the laws of the District of Keewatin, No communication of this 
Order in Council was made to this Government. 

On the 28th May, 1880, an Order in Council, approved by His Honour the Lieu- 
tenant-Governor, was passed, providing that that part of the territorial district of 
Thunder Bay west of the meridian of the most easterly point of Hunter's Island, for- 
merly known as the provisional boundary line, should be divided into two Division 
Court divisions, therein described; the object of the said order being, that one Division 
Oourt should be held at Rat Portage, and the other at Fort Francis, in the territory in 



* Sessional Papers, Ontario, 1&81 $ No. 30, i>. 10. 
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question. The population of Bat Portage is said to number about 700, about half of thai 
number being residents of the locality. The establishment of a Court there by this- 
Province had been applied for by the inhabitants. 

During the Session of the Federal Parliament, in 1880, the undersigned endeavoured 
to induce the Dominion Government to concur in some steps for the due administration of 
justice in the disputed territory; and, as that Government was not yet prepared to concede 
our right to the territory, the undersigned transmitted to the Minister of Justice, the 
draft of a Bill, embodying certain provisions, which it seemed necessary or desirable that 
the Parliament of Canada should pass, for the government of the territory in the mean- 
time. In these endeavours the undersigned was only partially successful. Thus in a 
communication addressed 23rd April, 1880,* to the Minister of Justice, the undersigned 
pointed out that the Supreme Court had decided that the Parliament of the Dominion 
had power to pass a prohibitory liquor law ; that it was of special importance that no 
intoxicating liquors should be sold along the line of the Pacific Bail way; that the claim 
of the Federal Government to the territory up to the meridian of the confluence of the 
Ohio and Mississippi, implied a claim that the Keewatin law as to intoxicants extendi 
to that meridian ; but as, by the decision of the Supreme Court, the Federal Parliament 
had power to make that law (or a similar law) applicable whether the claim of the 
Dominion to the territory was well founded or not, the undersigned suggested an enact- 
ment declaring in express terms that the Act, or such modification of it as the Minister 
might prefer, should have effect whether the territory was within Ontario or Keewatin." 
The communication proceeded as follows : — "If you do not consider it advisable thai 
a prohibitory law should be in force so far east, then, to avoid clashing, I suggest thai 
Parliament confer on the License Commissioners of Ontario' for Thunder Bay the right 
to issue licenses in so much of the disputed territory as is not to be covered by the 
prohibition." 

" In regard to civil matters, to assume or declare that the Keewatin law as to civic- 
procedure shall be in force in any part of the [disputed territory would put it in the power 
of any suitor to raise the boundary question ; as, if our claim of boundary is correct,, 
such an enactment would be ultra vires. I think, therefore, that for the determination 
of Civil rights, you will find it the convenient and indeed only practicable course, to con* 
firm, in reference to the disputed territory, the jurisdiction of our stipendiary magistrate,! 
and to provide that matters beyond his jurisdiction shall be determined in the District 
Court of Algoma, where the cause of action is within the jurisdiction of that Court.} 
Where the matter is beyond the jurisdiction of the District Court of Algoma, authority 
to try in any Superior Court of Ontario, and in any county, should be given.' ' 

None of these suggestions were acted upon ; nor was any communication made to 
the undersigned or to the Government of Ontario with respect to them. An Act was 
passed by the Federal Parliament (7th May, 1880),§ making some provision with respect 
to the administration of justice in criminal oases in the disputed territory, but making 

* Sessional Papers, Ontario, 1881, No. 30, p. 17. 
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no provision in regard to civil matters , or to the other important subjects mentioned ; 
nor has any provision in respect of them been made since ; nor has any proposition 
been made to this Government for concurrent or other legislation of any kind, with 
a view to meeting any of the necessities of the case. 

In Your Honour's Speech at the opening of the Session of the 1 Provincial Legislature 
on the 18th January, 1881,* Your Honour was pleased to observe, that it was much to be 
regretted that the Dominion Government had taken no step to obtain, and had hitherto 
shewn no intention of seeking to obtain, from the Parliament of Canada, legislation 
confirming the award, though made two years before by three most distinguished 
arbitrators chosen by the two Governments, and who had before them all the evidence 
obtainable from the most diligent researches both in America and Europe, or brought to 
light during the many discussions bearing on the subject which had taken place during 
the last century* Your Honour was pleased further to say* that the result of the inaction 
of the Dominion Government in this respect was to defer the settlement and organiza- 
tion of a large extent of country ; to deprive the inhabitants of that district of those 
safeguards of peace and order which they, in common with all others, are entitled to 
enjoy, and to withhold from the people of Ontario the benefits which the possession of 
that territory would afford. 

The House of Assembly, in their Address in answer to Your Honour's Speech, 
expressed their concurrence in what had thus been said by Your Honour. 

On the 1st February, 1881, the undersigned addressed to the Minister of Justice a 
communication expressing his hope that the then Session of the Dominion Parlia- 
ment would not he allowed to come to an end without the necessary Act being passed 
adopting and confirming the boundary award; that if in this we were again to be 
disappointed, some additional legislation was absolutely required to mitigate the serious 
evils consequent upon the unhappy position in which the territory in question was 
placed ; that no Magistrate or Justice of the Peace acting in the disputed territory could 
feel any assurance that his jurisdiction would not be disputed, and his officers set at 
defiance or sued in trespass ; that the doubts which the inhabitants must have as to 
their position, in view of the delay of the Dominion Parliament to confirm the award, 
necessarily paralyzed the administration of justice in the territory ; that the Dominion 
Act of the previous Session (43 Vic, cap, BQ) did not declare what law should gover. 
in the case of civil rights, and made no provision as to the trial of civil matters ; nor did 
it set at rest the very important question as to whether the License Law of Ontario, or 
the Prohibitory Law of Keewatin, governs in this territory ; that in the letter of the 
undersigned of the 28rd April previous, he had suggested that Parliament should be 
requested to make some provision in respect of these matters ; that he had also sug- 
gested that authority should be given alike to the Justices of the Peace of Eeewatin and 
of Thunder Bay and Algoma to act in any part of the disputed territory ; and that 
the jurisdiction of the District Court of the District of Algoma, and of the Divisional 
Courts established for Thunder Bay, and of the Judges and officer* of such Courts, 
including the Sheriff of Thunder Bay, should have authority and lurisdiction within this- 
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territory ; that the Draft Bill which the undersigned had submitted during the previous 
Session, under the hope that the Minister would introduce it into Parliament, dealt with 
these matters ; that they seemed to the undersigned far more important for the due 
administration of justice than those provisions of the Draft Bill which the Act, as passed, 
had included ; that, in fact, the provisions of the Act, as passed, to be operative to any 
great extent, required the aid of some of the omitted provisions ; that the undersigned 
did not see what valid objection could be urged against the introduction of the omitted 
provisions ; that the fact of reciprocal rights being given to the officers of Keewatin 
and of Ontario would clearly shew that the Parliament of Canada were not by this 
legislation admitting the right of Ontario ; and that, on account of the omission of the 
provision (which the undersigned had suggested) giving to the Sheriff of Thunder Bay 
authority in this territory, it had been found necessary at very heavy expense to bring 
the prisoner Horn, who was accused of murder, down to Sault Ste. Marie for trial. The 
undersigned reminded the Minister of Justice that the Act of the previous Session would 
expire upon the rising of Parliament. 

The undersigned expressed his trust also, that authority would be given to the 
Ontario Government to deal with the land and timber in the disputed territory, subject 
to our accounting therefor in case our right to the territory should not be maintained. 
He pointed out that, though the Parliament of Canada had not yet recognized the 
award, yet the award certainly gave to Ontario meantime such a prima facie interest as 
made it most reasonable that the Province should have the necessary means of giving 
titles to settlers within the territory, so long as what might be deemed the possible 
rights of the Dominion were duly protected. 

The Minister of Justice replied on the 7th February, 1881, acknowledging the 
receipt of the communication and accompanying papers, and stating that the same 
would receive his best consideration. But no further communication whatever was 
made to the undersigned, or to the Provincial Government, on the subjects referred to 
and nothing was done to remove or alleviate any of the clamant evils which the under- 
signed had pointed out. Nor did the Federal Government submit to Parliament during 
this Session any measure recognizing or giving effect to the award. 

On the 8rd March, 1881, the Legislative Assembly of the Province passed resolu- 
tions, by a majority of 75 to 1,* declaring (amongst other things) as follows : — 

" That this House deeply regrets that, notwithstanding the unanimous award made 
on the 8rd August, 1878, by the arbitrators appointed by the joint and concurrent action 
of the Government of Canada and the Government of Ontario to determine the northerly 
and westerly boundaries of Ontario, no legislation had been submitted by the Govern- 
ment of Canada to the Dominion Parliament for the purpose of confirming that award ; 
nor has the validity of the award yet been recognized by the Government of Canada. 

" That the omission of the Government and Parliament of Canada to confirm the 
award is attended with grave inconvenience, has the effect of retarding settlement and 
municipal organization, embarrasses the administration of the laws, and interferes with 
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the preservation of the peace, the maintenance of order, and the establishment of good 
government in the northerly and north-westerly parts of the Province of Ontario. 

" That it is the duty of the Government of Ontario to assert and maintain the just 
claims and rights of the Province of Ontario, as determined by the award of the arbi- 
trators ; and this House hereby re-affirms its determination to give its cordial support 
to the Government of Ontario in any steps it may be necessary to take to sustain the 
award, and to assert and maintain the just claims and rights of the Province as thereby 
declared and determined." 

On the 4th March, 1881, the Provincial Legislature was prorogued ; and imme- 
diately afterwards, viz., on the 7th March, a Bill was introduced into the Senate by the 
Federal Government providing for the extension of the boundaries of Manitoba in a 
way which further complicated the difficulties connected with the administration of 
justice in the territory, and with the settlement of its lands, and the development of 
its resources. This Bill was put through its several stages in great haste, and was passed 
(by the Senate) on the 11th March.* 

Meanwhile, the stipendiary magistrate of this Province appointed to the said 
territory reported, 28rd February, 1881 (received at Toronto 5th March), that the 
explorers and miners on the Lake of the Woods were thrown into a state of despondency 
from the apprehension that the boundary question would not be settled at this Session 
of Parliament. The communication proceeded to state further, as follows : — 

"You can have but little conception of the difficulties and disappointment those 
people have met with here. They have expended all their money in exploring and in 
surveys, expecting an early return for their investment and toil, which they felt sure 
they would if the boundary question was settled, so that deeds could be procured for 
their locations. Without a title nothing can be done with mining capitalists, who 
require to have an undisputed title to the lands in which they risk their money. 

" The delay of another year in settling the question of the boundary will ruin many, 
and they will be driven from the locality never to return, causing loss to the merchants 
and others who have made advances with a fair prospect of an early return. The 
people of the locality are suffering in many ways from the unsettled condition of affairs. 
There is no civil court to collect debts, no land agent to locite settlers, no registry office 
to record deeds, no timber agent to protect the forest. There are timber locations to 
be had, but there is no security for the expense of exploring and surveying them. All 
is uncertainty and confusion. The mineral lands will be so mixed up before long, that 
the men who own locations will not be able to recognize their own property. Some 
places have been surveyed several times, and the surveys cover each other, and there is 
no doubt but there will be fighting and perhaps murder over those claims. Some 
persons are armed now to defend their rights against wealthier claimants. 

" The water privileges here are of great value. There are several places near this 
place where the water can be let out of the Lake of the Woods with but little expense, 
and a fall of from sixteen to eighteen feet secured without any expense for a dam. 
There is scarcely any limit to the propelling power to be had here, and immediately on 
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the line of the Canadian Pacific Eailway. Trains can be run to the mill door without 
leaving the right of way. The privileges are being claimed and applied for by persons, 
for speculation, who have nothing ; and the same confusion is likely to arise here that 
has taken place in the mines. If unworthy persons get those valuable privileges who 
will do nothing with them themselves, and will only sell at exorbitant prices to those 
who wish to use them, it will be a great injury to the milling prospects here. They 
should be sold by the Government to persons who would erect mills within a specified 
time. The wheat crop of the great North- West can be ground at this point in transit 
to an eastern market, and Eat Portage would soon become a second Minneapolis. Its 
natural advantages are superior. 

" The whiskey sellers are plying their illicit calling with great success, much to the 
injury of the district." 

A copy of the material parts of this important communication was transmitted to 
the Dominion Government by the Provincial Secretary on the 8th March, 1881, but 
nothing was done to remove the evils to which the communication called attention, nor 
has any reference thereto been since made by that Government. 

As soon as a copy of the Manitoba Bill had been received, Tour Honour, by the 
advice of your Council, addressed a despatch to the Dominion Government stating, that 
this Government had had their attention called to the Bill ; that' its terms, so far as 
regarded the easterly limit of Manitoba, were regarded by this Government with the 
greatest concern, and were considered as in the highest degree objectionable ; that, so 
far as the territory to be comprised within the limits of the Province of Manitoba was 
indisputably within the jurisdiction of the Parliament of Canada, your Government 
rejoiced at the extension of that Province, as affording a wider scope for the energies 
of its people and Government, and as giving to a large number of settlers in Keewatin 
and the North- West Territories the direct benefits of Provincial and Municipal govern- 
ment. Your Honour proceeded to observe as follows : — "But, while the extension of the 
boundaries in directions as to which there is no dispute is a matter of congratulation, 
the terms in which the new eastern boundary of the Province is described in the Bill 
appear to my Government to call for an earnest and vigorous protest on behalf of the 
Province of Ontario. 

" According to the provisions of the Bill, the eastern boundary of Manitoba is to 
be the western boundary of the Province of Ontario, wherever that boundary may here- 
after be determined to be, though a very large part of our territory in that direction is 
still in dispute on the part of the Government at Ottawa, notwithstanding that more 
than two years ago it was found and declared to be ours by the unanimous award of 
the three distinguished gentlemen mutually chosen to determine the question. 

" My Government desire to call the attention of the Government of the Dominion 
once more — (1) to the great and obvious injury occasioned to the interests of Ontario by 
the refusal or delay of the Dominion Government to recognize and confirm that award ; 
{2) to the inconvenience and embarrassment, in an administrative sense, incidental to 
the delay ; and (3) to the fact that whilst the Government of the Dominion have failed 
to procure or propose the legislation necessary to the confirmation of the award, and 
have treated the rights of Ontario to the boundaries determined by the arbitrators as 
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being still open to question, they have not been pleased up to this moment to enter into 
any discussion of the subject with this Government, or even to make any official com- 
munication of the grounds on which a recognition of the award by which the matter in 
question was intended and supposed to be settled has been declined or delayed ; and 
that the only answer which has been hitherto given to the repeated representations 
made on this subject has been that the communications would receive consideration. 

" Under these circumstances, my Government can only regard this new step, of 
intruding a third party into the existing controversy, as an act of direct antagonism and 
hostility to the interests and rights of the Province of Ontario. 

"Hitherto the assent of the Dominion of Canada to a settlement of the question 
has been necessary for that purpose, and would be sufficient. The Dominion has no 
constitutional interest in withholding that assent, and the people of Ontario have a 
voice in its councils. But, by the measure which has received its first reading in the 
House of Commons, it is proposed to give to another Province a new, direct, and strong 
interest adverse to that of the Province of Ontario, and to invite Manitoba, as a con- 
tiguous Province, with a growing and active population, to claim jurisdiction over every 
portion of the territory to which the Dominion of Canada has thought fit to question 
the right of Ontario. 

" The proposed measure would also make the consent of the Province of Manitoba, 
as well as of the Government at Ottawa, to be hereafter essential to any settlement, or 
•even to any step towards a settlement, of the existing controversy ; and would place that 
Province in such a position with reference to the territory as may make almost, if not 
quite, impossible an amicable settlement of the question, or any settlement founded on 
the ground of the just obligation which an award made in good faith imposes on Nations, 
Dominions, or Provinces which, through their representatives, were parties to the arbi- 
tration. 

11 Serious and most vexatious difficulties cannot fail to arise from the conflicting 
interpretation of their rights in the premises by either of the three authorities claiming 
jurisdiction within an extended area of territory where it is of the utmost importance 
to peace and good order that the power of the law should be paramount and beyond 
question. In this view it has been repeatedly, and hitherto vainly, urged that if our 
right to the territory is not acknowledged, a provisional arrangement should be made 
with the sanction of Parliament in regard to the Law which is to regulate the rights 
and obligations of the inhabitants with respect to civil rights and property, and kindred 
matters, until the question in dispute should be settled. In short, my Government 
look upon the proposed measure as calculated to aggravate all existing difficulties, and 
to prove most prejudicial to the harmony and accord which should prevail between the 
Provinces of the Dominion. 

" Under all the circumstances, my Government desire respectfully to urge that, in 
fair dealing with the Province which they represent, the measure in progress should 
define the easterly boundary of the Province of Manitoba so as not for the present to 
extend in an easterly direction beyond the boundary of Ontario as determined by the 
arbitrators, leaving the further extension of Manitoba eastward to be provided for by 
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future legislation, should any competent authority decide that Ontario is entitled to less 
territory than by award is declared to belong to this Province." 

Your Honour further stated that, " The resolutions of the Legislative Assembly, 
passed by them in the Session of 1880, and the resolutions passed in the Session which 
has just terminated, and which received the unanimous support, with an individual 
exception, of the whole House, were sufficient to shew that if the measure should be 
passed in its nresent form, it would be deemed by almost the whole people of Ontario 
as a violation of the rights of the Province, and as an act of gross injustice towards it. 

" This Government trusted that, in view of the representations made, the Govern- 
ment of Canada might even yet see fit so to modify the measure then before Parliament 
as to deprive it of its objectionable features, while still conceding all necessary advan- 
tages to the Province of Manitoba, in whose rapid progress and development" your 
Honour's despatch justly stated that "this Province, as a portion of the Dominion, felt 
profound satisfaction." 

The receipt of this despatch was acknowledged on the 16th of March, 1881, but no 
answer was given to any of its statements or appeals, and no change was made in the Bill. 

The transfer to Manitoba of the disputed territory was not contemplated by the 
first Act passed by the Manitoba Legislature (40 Vic, cap. 2, sec. 1 ; Eevised Statutes 
of Manitoba, cap. 2, sec. 2), consenting to an extension of the boundaries of that 
Province by the Dominion Parliament, the extension thereby agreed to not including 
any part of the disputed territory. But, this (it is presumed) not suiting the policy of the 
Federal Government, a special Session of the Manitoba Legislature was convened, and & 
new Act obtained (4th of March, 1881), consenting that the new limits should include 
the whole of the disputed territory. Two reasons were suggested for accepting the 
territory, but having reference to the whole Act it is apparent that neither of these 
reasons could have much real weight with the people of Manitoba. They are stated 
in a resolution passed by the Manitoba Assembly in this Session :* — 

" Resolved, That it is desirable that the boundaries of the Province should be ex- 
tended eastwards, to correspond with the line marked as the west boundary of Ontario* 
near the eighty- ninth meridian of west longitude ; that the requirements of the prairie 
portions of the Province could be supplied with the timber of the eastern portion ; be- 
sides which, a port on Lake Superior would thereby be secured to the Province." 

Under the Bill as introduced, and afterwards passed, the Crown Lands and Timber 
were not to belong to the Province of Manitoba. As the Premier explained: "By 
extending the boundaries of Manitoba, (the Bill) does not affect the proprietorship of 
the land. The land in the extended boundary belongs to the Dominion still. 
We cannot afford to give [the territory] to Ontario, if it belongs to the Dominion, 
because the lands would belong to Ontario. Keeping it as a portion of Manitoba, the 
lands belong to the Dominion." f This being so, it is manifest that " the requirements 
of the prairie portions of the Province" would be supplied with the timber equally 
well whether the jurisdiction over the territory should belong to one Government or the 
other. 

* Quoted in Debates of the House of Commons, 1881. p. 1450. 
f Debates of the House of Commons, 1881, p. 1450, 1456. 



Digitized by 



Google 



33 



Ab for, "a port on Lake Superior," all the ports of the Dominion, in whatever 
Province situate, are open to the people of all the Provinces equally; the people of 
the Province in which such ports are situated having no advantage over others. It 
is also to he observed that Manitoba could only have a port on Lake Superior by 
annexing the territory east and south of the Height of Land, which was never claimed 
by the Hudson's Bay Company, and was until after Confederation an acknowledged 
part of Upper Canada. 

That Manitoba could not have desired, and did not desire, the extension of its 
territory on the easterly side of that Province so as to include what was in dispute, is 
sufficiently apparent from what has been already said ; and there are other facts which 
shew the same thing. Manitoba is a comparatively new Province, having by the census 
of the present year a population of less than 50,000. Before the Act it had an area of 
18.969 square miles. The Act gave additional undisputed territory to the extent of 
about 91,000 square miles. This enormous addition was all that for the present 
that Province could possibly need. The further addition of about 89,000 square 
miles of disputed territory, the land and timber of which the Federal authorities 
reserved to the Dominion, was a mere burden, and was no pecuniary or financial benefit 
to Manitoba. The whole annual revenue of that Province at this time did not 
much exceed $100,000 ; and its necessary annual expenditure was such as to leave no 
margin for its new territory. On the other hand, Ontario had (its opponents must 
admit) at least a strong prima facie claim to the territory. Up to 1870 (as has already 
been shewn) the Dominion Government itself had insisted on the claim as being clear ; 
and subsequently it had been awarded to us by a competent and impartial tribunal. 
With respect to the organized part of the territory, the right of Ontario is so strong 
that (as the undersigned has already stated) the counsel of the Federal Government, 
Mr. Ramsay, had, in his official report to that Government, pointed out thai, though 
according to his argument the legal view was against us, yet equity and fairness 
required that Ontario should have the territory " to the Height of Land which forms the 
watershed of the water system of the St. Lawrence and the Great Lakes ; " that " in 
creating the Province of Ontario, it is not possible to conceive that the Imperial Legislature 
intended to convey to that Province, and to the Province of Quebec, less territory than 
the late Province of Canada actually enjoyed ; and that it was incontestable that up to 1867 
the Government of Canada de facto extended to the Height of Land which forms the water- 
shed of the water system of the St. Lawrence and the Great Lakes." The undersigned 
has also shewn that up to 1867 this part of the now disputed territory had been invari- 
ably dealt with as being an undisputed part of Upper Canada, and that since Confedera- 
tion it has been dealt with as part of Ontario. If it formed no part of the Province of 
Upper Canada, or of Ontario, as is now contended, it follows that no man in it has 
any title to the land which he occupies ; that all the acts of the Courts and officers 
heretofore exercising jurisdiction have been illegal ; and that all concerned in them are 
liable to actions for damages ; as the Federal Ministers proclaimed in the debate on 
the Manitoba Bill. If this part of the territory is really in point of law not in Ontario, 
or if the question is doubtful, the just method of dealing with the subject was for the 
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Federal Parliament to confirm the title of Ontario to this portion, whatever became 
of the rest, of the disputed territory, and to confirm all grants and governmental acts 
which want of title would or might otherwise invalidate, to the great injury of the 
population. But so far from this being done, the people of the locality were almost 
invited to resist the laws and Courts to which they had always lived in peaceable sub- 
jection. " The people of Prince Arthur's Landing," said the First Minister, " may resist 
the processes of law ; they may say to the Sheriff he is committing an illegality. A man 
may say to another who brings a suit against him, ' This is the process of an Ontario 
Court, and Ontario laws do not extend here, because we are not part of that Province.' 
The same thing might happen with regard to every process of law and every title, 
whether the boundary is settled or not." » 

As to the remainder of the disputed territory, this Province had, before the passing 
of the Manitoba Act, assumed the duty obligatory on its Legislature and Government, 
of administering justice and maintaining order in this part of the Province. If the 
territory is in Ontario, as the arbitrators declared it to be, and as our people justly 
believe that it is, and if the Province were not to establish Courts and appoint magistrates 
and other officers in it, the territory would practically be without law or lawful authority, 
and peace and order therein would depend on illegal force. 

It appears from the Journals of the Canada House of Commons, that during the 
debate on the Bill resolutions were moved in vain to the effect, that in the 
meantime the eastern boundary of Manitoba should not include the disputed territory ; 
and that at all events the Act should " provide some definite eastern limit, beyond which 
Manitoba shall not be deemed to extend, pending the settlement of the western boundary 
of Ontario." A party majority defeated these motions, and the Act, with its objec- 
tionable provisions unchanged, was passed by the House of Commons on the 21st March, 
1881.* 

It was the duty of the Federal authorities to protect the just rights of all its 
Provinces ; to render unnecessary interprovincial conflicts for the maintenance of such 
rights ; to employ the constitutional powers of the Dominion Parliament and Government 
respectively in minimising the evils of a disputed boundary pending the dispute; and to 
take steps for determining such evils at the earliest possible date. Unhappily, the present 
Federal authorities have not chosen to discharge these manifest duties ; and by this Act, 
two sets of Provincial laws were to distract settlers in both the organized and the unorgan- 
ized parts of the territory ; two sets of Provincial Courts and officers were to be set in array 
against one another everywhere ; it was to be impossible for anybody to obtain a sure 
title to any land or timber in the territory ; squatters and trespassers were to be the 
only settlers ; and legitimate authority was only to be maintained by a conflict between 
the people of two friendly Provinces and of the disputed territory, in which conflict 
Manitoba was, as against Ontario, to have the countenance and aid of the Federal 
authorities, with their contractors and armies of workmen. The former armed contests of 
trading companies for the possession of other portions of territory were thus, at the 

*44Yic., ch. 14, p. 96/ 
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instance and by the compulsion of Federal authority, to be renewed. Many lives were 
sacrificed in those old conflicts ; more might bo sacrificed in the new. 

In the debate in the House of Commons, on the 18th of Mar oh ,* the leader of the 
Government avowed as an object contemplated by transferring to Manitoba the interest 
of the Dominion in the disputed territory, that it would "compel 1 * this Government 
not to insist on the awarded boundaries ; and he assured the House that the Government 
of Ontario would "come to terms quickly enough when they find they mast do so." 
No terms had ever been proposed to this Government, nor had this Government ever 
been asked to propose any to the Federal Government 

Afterwards, via,, on the 1st April, 1881 (the Committee of the House of Commons 
on the Boundaries not having yet reported), a petition, which appears to have been sent 
to the Dominion Government from Rat Fortage, praying that a Court of Civil jurisdiction 
might be established by the Dominion at that place, was replied to by the Under Secretary 
of State, who stated in such reply, for the information of the petitioners, that as Rat 
Portage would shortly be included within the Province of Manitoba, when the Act 
extending the boundaries of that Province should be brought into force (unless it be already 
within the limits of Ontario), and as the administration of justice and the establishment 
of Provincial Courts devolved upon Provincial authorities, it would not be proper for the 
Government to take action upon their petition. The suggestion that the Province of 
Manitoba should or might establish a Court at Rat Portage, without waiting the deter- 
mination of the right to the territory, was not communicated to this Government, nor 
did this Government come to the knowledge of the letter of the Under-Secretary until the 
month of June following, when a copy of it was obtained and sent to this Government by 
their oflicer at Eat Portage- 
It is evident from this letter, as well as from the whole course of the Dominion 
Government in connection with the matter, that the intention was, that, in defiance of 
the rights of Ontario, the Province of Manitoba should at once assume jurisdiction in the 
disputed territory, establish Courts, appoint officers and magistrates therein, and thus 
enter into a conflict with Ontario, and thus bring about perhaps the withdrawal of the 
officers of Ontario, and our leaving the territory for an indefinite time in the control of 
Manitoba and the Dominion, 

A further communication, dated April, 1881, was recoived from the same Stipendiary 
Magistrate, and extracts embracing its material parts were, on the 25th April, transmitted 
to the Secretary of State at Ottawa, with a request that he would be good enough to state, 
for the information of this Government, what the facts really were as to the matters 
therein mentioned as having occurred since the award, and since the deter mi nation of the 
provisional arrangements which had been theretofore made with reference to the territory 
in question. 

On the 27th April, the receipt of the despatch of the Provincial Secretary was acknow- 
ledged, but the information asked for was not given, nor was any reason suggested for not 
giving the same, nor has the information been given since, or any reason stated for not 
giving it. The communication stated to the effect, that in the year 1873, certain persons 
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therein named entered into pqssession of a timber limit, which they had previously 
obtained from the Dominion Government, containing one hundred square miles ; that the 
limit was surveyed, comprising several blocks ; that those blocks were marked on a map 
issued by the Dominion Government, and coloured yellow, and showed all the timber 
lands the parties were entitled to ; that during the summer of 1880, the senior partner 
had an interview with Sir John Macdonaldj and asserted that when his Company obtained 
their limit they were allowed the privilege of selecting the quantity in several blocks, 
those blocks not to contain less than twenty-five miles each ; that another firm named 
in the communication had secured a limit on the Lake of the Woods and its tributaries, 
and had been allowed the privilege of selecting their limit in much smaller blocks ; that 
the firm first mentioned asked to be allowed to relinquish their claim to at least one-half 
of their limit, and to be allowed to select an equal quantity in blocks of any size, wher- 
ever they could be found, and would suit their Company best ; that their demands were 
assented to, accompanied with the remark that they had better get their limit arranged 
to suit themselves at once, as it might not be in the power of the Dominion Government 
to do them the favour in a short time hence ; that this firm had occupied their limit for 
several years, and cut timber sometimes on their limit and sometimes in other places out- 
side of it, and had (it was said) paid no dues to the Government for the timber, with 
the exception of what was cut last season ; that during this time they discovered blocks 
more thickly timbered, of better quality and larger growth than the blocks originally 
selected and operated on by them, thereby obtaining an advantage not contemplated when 
they secured their limit, and securing a privilege not usually accorded to those enjoying 
timber limits ; that one of the partners (named) had made strong representations to the 
Dominion Government of injuries sustained by them when the water broke into the canal 
last summer, and had claimed that the water privilege at Fort Francis had been destroyed 
by the canal being cut where it 'is, and (it was said) had obtained a promise from the 
Government at Ottawa of one of the most valuable water privileges on the Lake of the 
Woods, at Eat Portage, in lieu of the pretended damage to the one at Fort Francis ; that all 
that was required to close the water oat of the canal was a small dam across the mouth of 
the canal, which might cost from one to two hundred dollars, and then the privilege would 
be as good as it was formerly ; that the said firm had also represented that their milling 
operations were delayed by the water breaking into the canal, while the fact is they sawed 
double the quantity of lumber in the same time that they had in any previous season ; 
that it was also reported that a member of the House of Commons (named in the com- 
munication) had got a timber limit during the past year on the Winnipeg River, within 
the territory awarded to Ontario. 

These were the statements made known to the Dominion Government, with the 
names of the parties referred to ; and, from that day to this, the people and Government 
of Ontario have had no information from the Federal Government on the subject. 

It appears from another communication of the same onicer, that he held his first 
Court at Eat Portage on the 16th May, 1881 ; that a number of cases were tried and 
disposed of; that in some of them the money was paid by the judgment debtor before 
execution, and in others after execution ; and that no question of jurisdiction was raised 
by, or on behalf of, any of the, persons sued except Manning, McDonald & Co., contractors 
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with the Dominion Government for a portion of the Pacific Railway. A judgment was 
given against these contractors, execution was issued, and a seizure made by the bailiff; 
that the bailiff was thereupon assaulted by an agent of the Defendants ; that he was sub- 
sequently arrested by a Dominion constable, and without being brought before any 
magistrate was put into the gaol so established by order of His Excellency the Governor. 
General in Council ; that he was afterwards brought before the Magistrate of the Dominion 
and fined one dollar or one day in gaol, and as he did not immediately pay the fine he was 
committed to gaol for performing his duty. Partly for want of a sufficient police force, 
and partly, to avoid bloodshed, no further proceedings have been taken on the execution 
in his hands. It appears, also, that no new suits have been entered for the sittings 
of the Ontario Division Court at Rat Portage, on account of the question of jurisdiction 
having been raised by Messrs. Manning, McDonald & Co., as already mentioned, and of 
he process of the Court not having hitherto been enforced against them. 

It is the opinion of the Stipendiary Magistrate that it will henceforward be impossible 
to enforce his judgments without the assistance of a considerable force, and that it is evidently 
the intention of the said contractors and others, henceforward to resist all process issued 
under the authority of this Province. The same course will no doubt be taken, whenever 
convenient, with reference to any process issued under the authority of the laws of 
Manitoba. 

The Act which provided for the extension of the boundaries of the Province of 
Manitoba was to come into force on a day to be appointed by proclamation by the Gov- 
ernor, to be published in the Canada Gazette. Such proclamation was issued accordingly 
on the 18th June, 1881, and declared the said Act to be in force on and from the 1st day 
of July, 1881. 

By another communication from the Stipendiary Magistrate, dated 26th September, 
1881, it appears that the Manitoba Government has since acted on the assumption that the 
disputed territory is within that Province, and has begun to exercise jurisdiction therein ; 
and, amongst other things, sessions of the County Court of the Province of Manitoba 
have been appointed to be held at Rat Portage ; a clerk for the Court so to be held has 
been appointed ; writs have been issued in the Court of Queen's Bench of the said Province 
against parties resident in the disputed territory ; and a Judge of a Manitoba Court has 
already held one sitting at Rat Portage, and given judgment and ordered execution in 
cases brought before him. 

The Government of Manitoba has made no communication to this Government in 
respect of any of its proceedings with respect to the said territory. 

The Stipendiary Magistrate further reports that the Dominion Government had 
appointed an engineer in the employment of the contractors to act as timber agent at Rat 
Portage ; that these contractors were taking timber for the purposes of their contract from 
the Crown Lands near Rat Portage ; that they have also had a sawmill in operation for 
several months at Eagle Lake, making lumber, and are piling it up at the side of the 
railway to be shipped to Winnipeg when the railway is opened ; that there is reason to 
believe that an effort will be made to procure a million ties, besides posts and telegraph 
poles, without paying dues thereon ; that a large number of men are at work who have 
been sent out by another person in Winnipeg, who is named ; and that i 
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plated proceedings are permitted to go on they will strip the country of its most valuable 
product. 

The Agent of this Government at Prince Arthur's Landing reports that a gentleman, 
a resident of that place, has been exploring the pine timber on Lac Mille Lacs on the 
Height of Land (seventy miles from Prince Arthur's Landing) ; that the same person was 
then sending or has sent a party to make a survey of the locality ; that he states he had 
applied to the Dominion Government for the timber, and was instructed to make this sur- 
vey ; and our Agent that the limits are good. 

Various communications of the Stipendiary Magistrate further shew, that there is great 
need of a vigorous administration of the law in our territory north of the Height of Land, for 
the maintenance of peace and order ; that there is much illicit liquor-selling in the territory, 
and much drunkenness, immorality and crime ; that the question of jurisdiction has para- 
lyzed his proceedings, and diminished his usefulness in the suppression of disorder ; and that 
the intervention of the officers of the Dominion has greatly increased the difficulties he has 
to contend with. The recent assumption of jurisdiction by the neighbouring Province of 
Manitoba, with the evident concurrence and approval of the Dominion Government, will 
no doubt increase the difficulty still further. It is to be noted, that the active interference 
of the Federal authorities with our rights has been on the westerly side of the Province, 
where independently of the award our title is most clear, where the territory is most 
valuable, and where a vigorous administration of justice is most needed. 

The instructions given to the Stipendary Magistrate on his appointment -were, £hat 
he should assume that the territory assigned to this Province by the award belonged to 
this Province, and should act without any reference to its being in dispute. He 
was afterwards directed to avoid, until further instructed, any conflict with the officers 
of the Dominion or of Manitoba. He now, in view of the difficulties thrown in the 
way of the administration of civil and criminal justice, desires to receive further instruc- 
tions for his guidance. 

The Federal Government has not yet communicated to this Government a definite 
refusal to confirm the award, nor has there been any direct vote of Parliament to that 
effect ; but that such is the determination of the Federal authorities is abundantly 
implied in the various Governmental acts, Federal Statutes, and votes in the Federal 
Parliament, which the undersigned has referred to ; and more distinctly in the speeches 
of Federal Ministers in Parliament. For example, in the debate on the Manitoba Bill, 
the First Minister thought fit to say, amongst other things, that the award was of no 
value ; and that the boundary assigned to us could not be supported in any court or 
tribunal in the world* — an observation which, the undersigned apprehends, shews only 
that the speaker had not had time or inclination of late to study the case on which he was 
pronouncing judgment, and had forgotten the views formed and insisted upon by 
successive Governments of which he was either the head or a distinguished member. 

The urgent importance of the immediate settlement of the boundaries of Ontario has 
been repeatedly affirmed by the Governments of Canada, before Confederation and 
afterwards ; and the urgency has been increasing year by year. It was never so great 

* Debates, House of Commons, 1881, page 1452. 

Digitized by LjOOQLC 



39 



as it is now - and it is possible that the present Federal authorities may have done 
all which they think it needful or expedient to do to embarrass or weaken the demand of 
the Legislature and people of Ontario for their awarded rights ; and that, if this Province 
were willing, the Federal Government and the Government of Manitoba might now 
concur with this Government in stating a Case for the immediate decision of the questions 
at issue by Her Majesty's Privy Council (which was the proposal of the Federal Govern- 
ment in 1872); and might in connection therewith concur in some reasonably satisfactory 
provisional arrangements for the settlement of the territory, the preservation of the 
timber therein, the administration of justice, and the enforcement of peace and order. 
Shall a negotiation with these objeots be proceeded with, the result to be submitted to 
the Legislature at its next session ? 

It certainly is not reasonable or just that this Province should be put to a second 
litigation of the question of Right ; but, on the other hand, the Province desires to secure 
peaceably and with all practicable expedition whatever limits it is entitled to ; and if the 
Federal authorities use their Constitutional powers, however unjustly, to u compel " a 
second litigation, Ontario may have no alternative hut to agree to this condition. In 1872 
the Government of Ontario proposed a (( reference to a Commission sitting on this side 
of the Atlantic " — one reason given for such preference being that " the solution of the 
boundary question depends upon numerous facts, the evidence as to many of which is 
procurable only in America, and the collection of which would involve the expenditure 
of much time." The evidence thus referred to having since been collected, this reason 
would no longer apply if the Federal and Manitoba Governments would consent that 
the evidence so collected and in print for the use of the arbitrators (with any other 
documentary evidence, if such is found) should be the materials on which the reference to 
the Privy Council is to proceed. 

The undersigned has pointed out some of the evils of the existing state of things, 
He cannot conceal from himself that further evils to this Province may be created by 
prolonged delay. Even uncertainty as to the proper authority both makes government 
more or less difficult and retards settlement. Settlers cannot feel sure of their title to 
their lands, or to the improvements which they make, Some men rather like a 
state of lawlessness, and run all risks ; but many do not ; and these are deterred by 
the uncertainty from remaining in the country or having transactions in it. Again, if the 
practical e fleet of Federal meas ur es should be Ontario's temporary wi thdr a w a 1 
from the territory, the danger is not to be overlooked that the territory may per- 
manently drift away from Ontario. The population will get accustomed to the laws of 
Manitoba ; will come to consider themselves as not belonging to Ontario ; and the lands 
and limits which they occupy will have for title, grants, licenses, contracts, or permits 
from another Government. To change the jurisdiction over the territory after its prin_ 
cipal accessible parts have become populated under such circumstances, may be found 
to be most inconvenient, and even to involve insuperable complications and difficulties. 
Should these results not follow, we cannot conceal from ourselves that it has been 
proved by long experience that a Government on this continent cannot, if it would, ignore 
occupants of Crown Lands, though they may be occupants without title; and that (generally 



Digitized by 



GoogI 



40 



speaking) the occupancy is ultimately clothed with the title, either without compensation, 
or on terms different from those which might properly be imposed if the possession were 
vacant. A fortiori might this be found to be the case in the present instance, as 
respects occupants who should receive grants or licenses from the Government of the 
Dominion or of Manitoba. Dominion Ministers, speaking for the Dominion Government, 
said and shewed that the Hudson's Bay Company were mere " squatters " on the lands 
they occupied ;* and yet the Dominion found it expedient afterwards to pay to the 
Company a considerable compensation to get rid of their claims, though the compensa- 
tion was small as compared with the value of the territory. In the present case the 
obtaining of damages against the Dominion would be no adequate compensation to this 
Province for wrongs done by Federal legislation or by the acts of the Federal Govern- 
ment. Such damages would come principally out of the pockets of Ontario taxpayers, 
as being the chief contributors to the revenue of the Dominion ; and any indemnity we 
could receive would practically be paid to a large extent with our own money. 

An appeal to the electors of the Dominion for the rights of the Province has been 
suggested. Such an appeal may not be practicable in time to prevent irremediable evils 
resulting from delay ; the first general election for the Dominion may not take place until 
the autumn of 1883 ; and at this election, whenever it occurs, the question as to the 
territory in dispute may be overshadowed by other issues which in Dominion' politics 
divide parties, and with which the Legislature and Government of Ontario have nothing 
to do. 

Notwithstanding that the Federal Government, since the award, has repeatedly 
declined to discuss suggestions made by this Government for an adequate provisional 
arrangement to be acted upon pending the dispute, and has proposed no other provisional 
arrangement, and has made no official communication whatever as to any mode of 
determining the question of right, still, in view of all the circumstances, and especially of 
the very serious evils, present and prospective, which the course of the Federal Govern- 
ment has created, and of the absence of any means of peaceably preventing' such evils, 
-•-the undersigned ventures to recommend that he may receive authority from Your 
Honour in Council to endeavour once more, by personal conference or otherwise as may 
be found expedient or useful, to ascertain, for the information and " action of this 
Government, and of the Legislature of Ontario at its next session, whether the 
Federal Government and the Government of Manitoba can now be induced to concur in 
any mode of accomplishing a permanent settlement in relation to the disputed territory, 
in connection with adequate and proper provisional arrangements ; and if so, what the 
best terms appear to be to which those Governments may be prevailed upon to accede. 

All which is respectfully submitted. 

O. MO WAT. 
November 1st, 1881. 



* Book Arb. Doc, p. 324, letter to Sir F. Rogers, 16th January, 1869. 
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